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PREFACE 

To all intents and purposes foreigners are 

completely in the dark as to what and how law 

exists in China . Smne persons whose reputation . 

for scho 7arship stands high would deny the 

right of the Ch.inese to any law whatsoever -

incredible but, to my knowledge, a fact. Nor 

would it be easy to enlz'ghten them - wdlz 

their limited knowledge of the language. 

Practically, lzowever, no epitome of Chinese 

Law has appeared since tlze days of Sir GEORCE 

STAUNTON - nearly a century ago; and lzzs 

laboriou_s work at its very publication was 

qttite out of date . Some portions of the law 

have indeed from time to time appeared -

h£dden away z"n tlze magazines chieflv ; but no 

com,p!ete detazled view has been presented -

lzowever blurred. 
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The present brief compilation z's largely based 

upon the researclzes of a very dz'stz'nguz'shed 

student, who in addz'tz'on to a profound knowledge 

of the Chz'nese language and people possessed 

a singularly judz'cz'al intellect. Added to hz's 

knowledge and hz's mental endow11tents, Sz'r 

CHALONER ALABASTER had also a lengthened 

experz'ence of the East -- extendz'ng from the 

m£ddle fiftz'es until the early nz'netz'es. Durz'ng 

hz's lzfetime, Sz'r CHALONER, among his other 

lz'terary enjoyments, made very many miscellaneous 

notes upon the Chz'nese legal system and z'ts 

workz'ng, prz'ncijally relatz'1tg to the crz'minal 

portion of the law, and the result not only 

of study but of observation. The wrz'ter . of 

the notes intended to amplzfy and arrange 

them, wz'tlt a view to the publz'catz'on of a r eally 

important and comprehensive work, and had 

z'ndeed conversed witlz me upon the subject at 

varz'ous tz'11zes . T!tis work would probably have 

followed Lite arrange·ment of the latest edit£on 

of t!te Code, clause by clause; and the operation 

of t!te law would lzave br:en illustrated by selected 

cases relatz'ng to and placed under the appropriate 
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clauses, The work would then have been 

periodically brought up to date as occasion 

required, and would have served the purpose 

of a book of reference both for the scholar 

and 'the- merchant. The inev£table, however, 

preven~ed the ful.filment of thz"s project- whz"ch 

doubtless will soon be performed by others.· 

Belz"eving at the moment that some effort was 

better than none , I ventured to take the 

matter z"n hand on my own responsz"bzlz"ty. 

This 'lJery brief and informal compendium z"s 

the r;esult. 

Inasmuch as I anticipate a considerable 

measure of adverse critz"cism, it seems well at 

this stage to locate the responsibzlity, and 

indicate where, and upon whom, punishment 

may justly be inflicted . . Let me state, therefore, 

that I have rewritten, reset, and reasoned the 

whole ; that the arrangement is mine; and that 

I have added very m.uch add£tional matter. 

It may also be that in places I have ndt 

r£ghtly apprehended Sir CHALONER's meaning 

- though to ensure accuracy the original 

Chinese authorz"ties have been consulted by me. 
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One way and another therefore, errors have 

probably crept in, and where they have; t!ie 

blame may rightly be ascribed to me. 

As regards the title. I h.ave entitled the 

book~merely "Notes and Commentarzes , because, 

upon the whole, a curb has been placed on 

portentous grav£iy - the m.emoranda I have 

m.entioned were many· of them written witfz that 

element of hu.mour whz'ch a distinguished sch.olar 

found not incompatible with the graveststudies. 

A thing may be · humorous and yet m.ay be good 

law, and accordingly I have endeavoured to 

preserV-e, or even in a m.easure to add to, the 

characteristics of the notes. It i.s a not uncommon 

custom far foreigners in China to take their 

picnics i'-h temples: - ' What is thz's ?': . 'who 

'is that?' ana sO forth_ By this ·unconscious 

m.ode they acquire knowledge. 

Further the volume is styled a Crim£na/ 

Law book; but the term 'Crim-inal Law' has 

zn China a more comprehensive impor-t than 

is . the case with us. The Code for instance 

lzas a distinct division marked off as "Criminal 

"Law" , consisting of the dzscussion of such 
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offences as homicide, larceny, etc. This division 

is of itself sufficiently comprehensive and bulky : 

but the Crintinal Law is not only to be found 

herein, but is also stored away z"n all corners 

of the Code, in the Supplementary Laws, and 

in authoritative treatises. 

Indeed to style the aforesaid division zn the 

Code 'Crz"minal Law' is confusing - . and I 

have only done so in deference td custom. 

What the tz"tle really implz"es is that portion 

of the general law set apart for the special 

su(Jervisz"on of the 'Hsing Pu' (Board of 

Punishm.ents, or Judiciary Board) in Peking 

- and naturally wz'th a Board whose special 

functions are legal disciplz"ne, the bulk of the 

Crintinal Law was allotted to d. It is accordingly 

only by a tour de force that 'hsing' (which 

means simply 'punishment') can be rendered 

'criminal'. /1 
And here I feel inclined to mention thej

1 

point that Chz'nese Law, though ;·?J:..___!£ _.!i§JJse k" --SJ!.sJE?!:.c:tic;, can hardly be said to be concentrated. 

I mean that for example in the Code, cill the 

consz'derations touching, e. g. , any given offence, 
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do not appear under that offence ·- the whole 

subject is not thrashed out under one head -

Cbut on the contrary aopear z'n multitudinous 

connections. One of the obj. ;ts of this work is 

-==:; l!!.-.,attempt concentration. 

In regard of the general arrangmzent of 

the book, it may be well to state that I have 

merely followed what seemed_-.J2.__V:kL .to_. QLJL 

~~ logi~ql _fil!:glz~~!!- §:Y_St~.!!J . There is no reason 

why Chinese law may not be taken in a form 

unlikely to impair the digestion of a western 

reader . The Introduction gives a rough outline 

knowledge of the system as a whole - a few 

of the more characteristic' featztres being 

sketched with some particularity. In Part I 

of the volume considerations specially touching 

practice and procedure and the general 

administration of justice are dealt with . 

Chaphr I more particularly exhibits and 

explains details of practice and procedure; 

Clwpter 11, as its naJJze iJJzplies, describes the 

var ious ntodes of punishment and details in 

connection t!zerezvith; by a natural sequence 

C ftaPter Ill describes tit at important feature 
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of the sys,tem ~the commutation and 17zitzg ation 

of penalties; and Chapter IV describes the 

legal rights and duties and the general legal 

position of certain classes of indivzduals 

employed in the administration of fustz'ce. 

Part If consists of an exposition of that 

important factor z"n most Chinese cases -

relationshzj;. The conszderations in thz"s part are 

exceedingly important, and an accurate knowledge 

of them is essential to elztczdate many points in 

the part following . By making the part in a 

measure discursive- e.g., marriage -!believe 

its general ulzlity has been increased. 

I n the third part of the volume, specific offences 

are dealt with in a nalural and si11iple manner. 

By reason of their mass, and also on account 

of tlze manner in whz"clz they illustrate other 

parts of the law , I lzave g iven the prior 

place to Offences ~gainst the P er son. l-fo17t icz"de 

in especial has been treated very fully - but 

tjude in proportion witlz its importance in the 

general law . Tlt~lt p ortion devoted to assault, 

etc ., t!zough not lengtlzy,- is somewlzat detailed. 

A s r egards rape anct kindred offences , tlze 
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Chinese believe zn stating plain facts in 

plain words - I have treasured this belief 

Offences ag ainst Property are fairly fully 

treated - smne portions (e . g., larceny and 

·arson) at considerable length. In due order 

follow offences. agaznst the Peace, the State, 

Justice, Religion', Commerce, and Moral£ty 

and Health. In every case the specific treatm.ent 

of a particular groztp of offences being preceded 

by an explanat01'") general consideration -

often very brief, and whick, again, I have 

ventured to m.ake som.ewkat discursive. 

I n the Excursus will be found a slight 

view ·of the Law of Property, and som.e 

interesting dt?cisions upon the Law of Inkeritance, 

Trusts, etc. Tke decz"sions are practically word 

for word translations, and are part£cularly 

interesting as being typical exam.ples of reasoned 

judgments. Tke Appendices consist of an essay 

upon tlze evolu tion of the Law of Marriage, a 

curious analogy (or com.parison, zf it be preferred) 

between Clziuese and Roman Law, and a list of 

C!tiuese·works wlzzclt it is thouglzt ;nay be useful 

to tlzose wlw propose assailz"ng this st.tbject. 
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As rega1"ds !he rendering of the names of 

the various Chinese offences into the corresponding 

English term,s - this has not always been 

an easy task. Front the nature of tkings, 

Chinese Law is a Law of Dijinitz"on, and 

where in English one term would be sujjicient, 

in Chinese a score may be necessary to express 

the exact significance. Good examples of places 

where this dzjficulty arises occur in the case of 

homicide·, but even in respect of so comparatively 

compact an offence as perjury one term z·s 

insujjicz.ent, and two, from whzdz others diverge, 

lire considered necessary. 

As regards romanisation, this has invariably 

been adopted with the names of cases i elsewhere 

in general tlze Chinese characters alone appear 

-but, for the information of tlzose unacquainted 

with the Chinese language, I would explain 

that tlze translation or purport of the clzaracters 

in every case immediately precedes them. 

In regard of the CMnese authorities upon l 
y»hzdr thz·s work is based, two collections of 

cases upon the Criminal Law have chiefly been ..---
referred to - the title of the one collection 
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being 'i-fsing An Hui Lan ', and of the other 

'Po An I-fsii Pien'. The fonner work z"s z"ndz"cated 

throuj(hout thz"s volume by the z"nz"tz"als H. A. 

H . L., and the latter by tfte z"ndz"als P . A. 

S. P. The 'Hsz"ng An Huz" Lan ! has esp ecz"ally 

been d;-"awn upon, and exhz"6ds and explaz"ns 

z"n a very pleasz"ng ;nanner the workz"ng of -_thr:_ ~e.s laz"d down z"n the \ Code and the 

Supplementary Laws. I ts characterz"stz"cs are 

lucz"ddy and dz"1-"edJLess of expressz"on. The 

number of references ;nade to one or other of 

these collectz"ons z"s very g reat, and I lzave 

endeavour ed that these references shall be as 

correct as possz"b!e. Over and above the two . 

collectz"ons mentioned, a very careful perusal 

/zas been made 6oth of the orz"gz"nal Code and 

of t!ze Supplementary Laws. The Ojficz"al 

(Pekz"ng) Gazette has also 6een referred to -

tlzrowz"ng as d does many side-lz"ghts upon t1~e 

workz"ng of the system, . 

I have also had occasz"on to r ef er to a few 

forez"gn puolications - - sucft , for z"ns tance, as 

tfte well-known works of t!ze late Mr T. T. 

JI!!E A D OWS . But western aid ftas not 6eengreatly 



PREF,A.CE XV 

forthcoming zn this branch of sinology. Some 

very recent and noteworthy work, however, has 

appeared - for instance, the critical and 

important artzdes in the pages of the "China 

"Review" from the pen of M r GEORCE JAMJESON 

C. M. G., lately H. B. M. Consul-General in 

China, and a recent publication in the excellent 

'Variites Sinologiques' series of Sicawei entzHed 

"Le 1nariage C hinois". 

In conduding, I venture to make note here 

of the obligatz"ons I am, under to that great 

scholar, D r GJLES, Professor of Chinese at 

Cambridge University. 

My young cousin , M r C. G. A LAJJASTEN, has 

been of very &·aluable assistance to 1ne, especially 

in the onerous 1natter of careful proof r evision. 

To M r F. DE STOPPELAAR of Lciden I am, 

indebted /OJ"' painstaking and finished conduct 

of the printing. 

CAMBNJDCE, 

June, 1899· 

ERNEST ALABASTER. 
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INTRODUCTION 

§ I. The first indication of Law to be found Fint indication 

in Chinese tradition is the instttution of marriage of Law. ' 

attributed to F u Hsi B. C. 2 8 52. Previous to that 

time temporary unions appear to have been the 

rule .and neither did the father know his sons, 

· sons their father. From this date, however, 

some order appears to have been introduced, 

and the nation as it then existed being divided 

into various clans, the law prescribed that unions 

should not take place between members of the 

same clan. 

And so, stag_e by stage, from the remote Progression. 

pefiod of Yao, Shun, and Yi.i, through the 

progressive periods oc the Han, Tang , Yiian 

(Mongol), and Ming dynasties, until the present 

Manchu rulers, as cases arose a remedy was 

applied and recorded, until the law has grovv:n , 
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gradually crystallized, and now - after several 

previous attempts (infra) - been systematically 

arranged in the present Penal Code. 

* * ·* * * 
A ttempts at § 2 . A tendency to codify may be remarked 

codification. 

throughout the whole course of Chinese legal 

history - a natural effect of the paternal despotism 

which has throughout all ages been the prevailing 

form of constitution. As early as Shun (circa B. C. 

2 3 1 7) . attempts were made in the direction of the 

formation of some constant system, but the records 

relating to this are necessarily scanty and of merely 

nistorical interest. Fifteen hundred years later (for 

centuries in early Chinese history may be lightly 

omitted) a system was framed by one Li Kuei -

a system sometimes called the first regular Code 

of penal laws. This · work appears to have been 

divided into six portions ; the first three parts 

relating to practice, the fourth to the general 

. administration , and 'the last two consisti~ of an 

exposition of offences. Again the celebrated Shih 

Huang-ti (circa B. C. 2 2 I) · framed a scheme 

without any regard to precedent , which only 

remained in force tintil the close of the short-
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lived dynasty some fifteen years later. It was 

not, htrwever, until the reign of Kao T su of 

the Tang dynasty (circa B. C. 206) that a 

Code worthy of the name was drawn up; and 

this system, it would seem, was primarily and 

essentially intended as a mere guide for the 

convenience of judicial officers, and not for the 

public at large. It is very questionable whether Yung La's Code. 

a Code in the proper sense existed before Yung 

Lo of the Ming dynasty (circa A . D. r 403) ; 

but during the reign of that prince the well-

known system was framed upon which the present 

Code has been grafted. 

* * * * * 
§ 3· The collection of laws known as the Ta ~'la '-T(: Ch'ing 

·Lu L1. 

Clz'ing L it Li -};. iflJ ;ft i§lj , forms the Code 

of the present dynasty - the Lit being the 

original Code published when the dynasty was fully 

established in power and based largely upon the 

system of Yung Lo (supra), the L ithe subsequent 

statutes enacted from time to time. Many of the 

L it are those of the previous dynasty, adopted 

and re-enacted by the Tartar Princes: others 

(such, for instance, as those affecting the T artar 
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population) date back merely to the commencement 

of the dynasty. Sir George Staunton has translated 

the Lii, but as he omits the Li, his work -

valuable as it is - gives an insight merely intc 

what the Laws of China were two centuries and 

a half ago, and not what they are at present. 

The Code, it may be well to mention, is not, 

in its essence, a dynastic, but a national institution : 

moreover the head of the State in legislating 

afresh and making the Li may not follow the 

dictates of h1s own arbitrary will, but, on the 

contrary, must obey certain general principles 

well-known to the country at large. 

The collection 1s accompanied by a runnmg 

commentary, published by Authority, and notes 

of equal weight explaining the meaning of doubtful 

phrases. Every five years a fresh and revised 

edition is published by Authonty - as few as 

possible variations being made. 

In deciding cases, the Code furthermore provides 

that magistrates shall take cognizance of cases 

which have been referred to Peking for consideration 

and published by the Judiciary Board there - under 

the name of eft' en an 100_ ~ - for the guidance 
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of the Provincial Authorities - which decisions 

are destined to be eventually embodied in the 

supplementary laws, but are given effect to before 

being actually so embodied. 

The laws are divided into stx division~, 

corresponding to the six Boards at Peking , and 

they are further supplemented by the Liu Pu 

Tse Li -}; "$ ~IJ i§JJ - i.e. the Rules established 

by these offices to regulate the practice in regard 

thereto. 

The Code is very full in respect of that portion 

of the Criminal Law touching offences against 

the Person, but singularly meagre with regard to 

Commercial Law, which practically seems to be 

left to the regulation of the local guilds - the 

latter bodies determining between themselves all 

questions of contract, insolvency etc., according 

to the prevailing rule or custom of the trade they 

represent. 

§ 4· The distinction between the Lit ~ and Distinct ion 
b t t 7UCO/. L ii 

the Li i§JJ seems to need somP. further P.xplanation. and L i. 

The L it, then, are the fundam ental Laws wh ich 

never change: the Li, the special Statutes 
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supplementary to the original Code, which modify 

the legal treatment originally specified, and which 

are themselves subject to constant additions and 

a decennial revision. No Lit are made, but 

where it is found necessary to provide for some 

unforeseen contingency a Lz" is established. Thus, 

at one period it was desired to stop the export 

of silver; and accordingly, in the first instance a 

Lz" was made, declaring the export of silver, 

lzi<e that of gold, iron, sulphur, etc., to be 

contraband; subsequently it was· declared that, 

inasmuch as merchants evaded the law by melting 

down their rough sycee and recasting the metal 

into dollars, the coinage of dollars was an 

offe~ce against the contraband regulations. The 

result was in short attained by means closely 

resembling a fiction, for it was impossible to 

forbid the export, the law declaring it lawful to 

pay for foreign goods either in sycee or in 

dollars. 
* * * * * 

§ 5. The distinction between the L it and the 

L i IS further well shown 111 the following 

quotations - touching chiefly the Criminal Law. 



lNTRODUCTION XLV 

'The Law never changes, and the Statute 

'adapts the Law to the time and circumstances' 

~ * ~ ~ )jj: ~ ~ 19iJ ~lj ffil ff# ~ ®. 
(H. A. H. L. Supp. vol. XIV. p . 6 3). 

'As where the Law. was originally mild, and the 

'Statute renders it the more severe or vz"ce versa' 

t& 1f 1tt * ~ rm ifiJ 1m m ;;tt 1f ~ 1tt * 
m rm 'WiJ T!:X ~ ~ (id.J. 
'So, in cases of robbery where in resisting 

'arrest the thieves kill or wound anyone, by 

'the Law no distinction is made between principal 

'and accessory, and the sentence is in every 

'case decapitation subject to revision' ~n tm 
fi ~ ~ a$ 1~ ntL!k ~ ~ J\ ttK 1tt tsJ [fj 
~ i} tf 1)£ fYj t~£ ~[T 1~ (id.). 
'But the Statutes (herein) distinguish between the one 

'who kills and the one who wounds - the former the 

'principal, the latter an accessory-- and furthermore 

' in cases of wounding, between injuries from cutting 

'instruments, and blows, hacks, etc ., specifying 

'different penalties for each' tm i§"!j pg ~IJ ~ 

~ A.1~J\.~e1.il1f£lk~Z~ftll 
~ -=¥- ,g {ill 4PJ z ~ il- 5111 ~ ~ F~- ~rr (id.J. 
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'In fine, the Statutes as they stand differ materially 

'from the Law in their definitions of offences' 

~ tf! 1=r Jt i9U mt !M 1! pg M ::g ::r~ IQJ (£d.). 
And 'you cannot quote the Law in reference 

'to the Statute without confusion' § ~ 1~ ~ 

iJiJ ~ W; ~ m: '~ m (z'd.J. 
* * * * * 

' r actica! ex - § 6. Thus the Law defines a cnme, and the 
onp!ijicat ion of 
distinction . Statute distinguishes its gravity 

unimportance 111 relation to 

or comparative 

the attendant 

circumstances. For example the Law defines the 

crime of assembling people for illegal purposes, 

and prescribes the penalty: the Statute distinguishes 

between an assemblage of ten persons, and one 

of twenty, and prescribes the measure of punishment 

in either case. 

Where both the fundamental Law and the 

special Statute apply, the Statute is always to 

be taken as the guide. On the other hand, 

where neither the Law nor a Statute fits the 

case (precisely) , the latter is to be brought 

under some law applying to circumstances of 

like nature; 'but in doing so, Fundamental Laws 

'are to be applied- and not, by forced construction , 
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'some Statute of greater severity' 0 0 0 1% 
J~ ;;1 $ ~ ?JT lX .R llf J~ '11 Jjj! $ ~ ~ 
1!l '11 $ ~~ :1JJ-1 .£ Z if1J. In other words, in 

these cases the Law will be preferred to the 

Statute. 

* * * * * 

§ 7. The relationship between the L it and Relation in 
a 1ncasu -re 

the L£ has some affinity to that existing comparable 

between the old Common and Statute Law of 

England, but does not exactly correspond, m 

that the Lu of each dynasty is generally identica \ 

with that of the preceding one and is a written 

Code, and further that the Statutes though 

practically adding to or abrogating the Lu, are 

considered as secondary to and within it - as 

bye-laws are within the charter under which they 

are imposed. 

* * * * * 

w it!t that 
existing bc­
twcw Eng lislt 
ContJJt on aud 
S ta tute Law . 

§ 8. The distinction just noticed is the outcome R eason f or 

of a desire to reconcile law and justice - a dist inct ion. 

desire expressed in certain maxims about to be 

alluded to , and not capable of realization with 
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the machinery supplied, by reason of a subtle 

conflicting force. 
* ;:-; * * * 

mu! justice 
§ 9. It is said that 'if the Law does not 

coincide . 'provide a remedy for injustice, one must be 

It is not appropriate that two cases 

similar should be decided differently 

I mpossible 
sa tisfy . 

' found.' 

exactly 

because no clear ruling is laid down in a Stahite 

JIW ~ t>l3 ~ * 1Jl mJ 1§1J ~ FJJJ 3t ~ w. 
to ~ m:£ . This seems plain enough, but in practice, 

in direct infraction of great legal principles and 

maxims, it has been found an impossible standard 

to attain to. 

Application of The principle is laid down that 'in all ages 
p rinciple that . . 
the person is 'the person has been consrderecl more rmportant 
more important , A ill" +"- 1~-ht A -1- h~ Ef 
than property, 'than mere property ~ 1.n ~.J 1 p rJI 11=1J ; 

an example . but in practice, it appears that a robber who 

kills or wounds the owner of property is more 

severely dealt with than a person who kills or 

wounds the protector of an unvirtuous woman. 

In a discussion upon the point, with a view to 

rectify the anomaly, the Emperor himself directed 

a remedy to be found, on the ground that 'the 

'Law lays clown great principles and the Statutes 
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'accommodate these principles to human nature' 

1f; ~ * it 19iJ JIJ!l A 11'~ - contending that it 

was not just that whereas it was worse to steal 

a woman than to steal property, yet a robber 

who wounds his victim will be sentenced to 

death, while in the other case the offender will 

but receive two degrees more punishment than 

the ordinary penalty. The Judiciary Board was 

of opinion, however, that nothing could be done. 

* * * * * 
§ I 0. Too great a desire to draw distinctions Desire to cb·aw 

. distinction s a 
IS one of the blots on the Chmese system of blot on Chinese 

1 I r. .· r. h . h . f:C systemandfa trd aw. n taCt emanatmg trOm t e WIS to e IeCt to combination 

h b. · f 1 d · · J · ] of law and t e corn matiOn o aw an JUStice , t 1e practiCa justice. 

result of this desire has been fatal thereto. Murder 

to an Englishman is murder whoever the victim 

may be ; but Chinese jurists say it is not rig ht 

that the punishment for raping and causing the 

.death of an unchaste woman should be the same 

as that for raping and causing the death of a 

chaste one J{lj ~¥, ~ ~ 9E Je. ~ ljfli A -;}F ~ 
».i ~ ~.¥. ~ 1'k 9E ~ ttm lP} %{ . 

C. E. G . 
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Tl1 e process 
of ·rt7Jis ion 

§ r r . The desire to attain perfection is further 

favoured " most practically exhibited in the process of revision 
fnrt/1er cx-
a ~np!c of rlc- so favoured under this system -the process by 
.rzrc to attrun 

p c,Jation. which many a case is fully investigated by a 

lower Court, and the results of this research in 

a manner 'checked' by the higher powers. This 

process probably finds its most liberal expression 

in connection with the Criminal Law : its manifest 

defect is a certain loss of time and waste of 

energy. 
* * * :i: * 

Conflict of § r 2. A very practical diificulty that the 
Chinese and 
T artar laws Government has to contend with is the divergence 
a diftim!ty 
and between the Tartar and Chinese laws - ·a result 

of tactful concession on the part of the Manchu 

conquerors to their Chinese subjects. It is somewhat 

amusmg to see the feeling exhibited by the 

Judiciary Board when a question arises on which 

the two Codes clash ; for example, the case in 

·which the knotty point had to be decided -

are mules and donkeys cattle? The Board 

declined to s3y: they had nothing to go on: they 

knew nothing about Mongolia and its special 

laws and customs, and r:ould venture no opinion: 
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'let the Li Fan Yiian ~ mJ ~ (the Mongolian 

'Superintendency) decide.' 

Nor is the difficulty an imaginary one. If tl1e "01 an i1llag inm·y 
Ol/ C. 

Tartars claimed that Tartar Law should hold in 

T artary, while Chinese Law was permitted in China, 

then things might, it is true, be accommodated: but 

mixed up in both countries as the Chinese and 

Tartars now are, it is inconvenient, to say the 

least, to have (as in fact often happens) to apply 

two Codes to the same case -- with the result, 

that of two criminals equally guilty of the offence 

charged, the one escapes with a wh ipping , and 

the other, besides being bambooed, is transported 

for life. The Chinese insist on evei-z justice ; 

and with unequal laws, it is impossible to 

obtain it. 

§ I 3- There seems, however, some doubt as Doubt as to 
applica/Jility of 

to the applicability of Tartar Law to cases Tartar L aw 
to Eig!ttecn 

which occur within the Eighteen Provinces (as P roviutcs. 

distinct from the rest of the Empire) . Thus in 

the case of Pao Chih-chia 1@. _g ~· , where 

the parties were Mongols , the Board laid 

down the principle, that the question as to 
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which law was applicable depended upon 

whether the offence was committed in Mongolia 

or within the Eighteen Provinces (Chihli being 

the province in the case in point). In the same 

Special M a- case ·the Board also ruled that the special laws 
lwmedan laws 1 

ulate to Jlfa - relating to Mahomedans applied to Mahomedans 
lwm erlans on ly . 

only, and not to Chinese concerned with them. 

Predominm/Ce 
of t!t e Law . 

So if two Mahomedans and a Chinese commit 

a robbery, the Mahomedans, under the 

Mahomedan law 'where three or more ..... 

'etc.' , incur the penalty of military servitude, 

and the Chinese , under the Chinese law 

'where several persons are concerned . .. .. etc.' , 

incur transportation only (P . A. S. P. vol. XVI. 

p. 35; v. also the case of Ch'ang Hsiu £ IZJ 
P. A. S. P. vol. XIX . p. r). 

§ 14· As here the law prevails. Every Chinese 

1s within the law, and though it is true that 

certain classes and individuals are for dtfferent 

reasons treated more tenderly or, it may be, 

more severely, than others , this is a perfectly 

legal treatment prescribed by and incorporated 

in the system. Furthermore, in regard of the 
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Code itself, because one part 1s entitled ritual 

laws, another military laws, and so forth, it must 

not be supposed otherwise than that. this is a 

more classification which has gradually arisen 

for the sake of convenience. Common principles 

of Chinese law - e. g . relationship - apply 

throughout the system, and though special 

circumstances have of course in numberless 

instances gradually compelled the alteration or 

modification of principles , this natural 1ssue 

has been attained through the ordinary legal 

channels. 
* * * * * 

§ I 5. There IS a· special practical phase of Law intolerlmt 
. . . . of intt Jjercnce. 

the subject deservmg attentiOn - z. e. the absolute · 

sovereignty of the Law within its own realm , 

and its instant repression of encroachment. The 

question most often arises in connection wi th 

the military - military interference is not tolerated. Military inter-
. . jt:rC!lCC ?lOt 

Thus a sergeant one day, while on hi s rounds, tolera ted, f or 

h 1 d . d f h d' h' example. caug t a gamb er, an mstea o an mg Im 

over to the mag istrate for punishment, he ordered 

his captive to be flogged on the spot - and the 

latter, being in a poor state of health , died in 
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consequence. For this, the sergeant was sentenced 

to one hundred blows and three years' 

transportation; and - which seems harder - the 

soldiers by whom the flogging was administered 

were sentenced to ninety blows and 1wo years' 

transportation (H . A. H. L. vol. LX. p. 7) . 

And in another somewhat similar· case, another 

sergeant was sentenced to the same penalty 

as the form er -- although the man beaten 

hanged himself, and did not die directly from 

the flogging. It was most clearly stated 111 

this latter instance that the sergeant was a 

military officer, and had no jurisdiction 111 a 

civil case (H. A. H. L. vol. LX. p. 8). The 

ground of the grievance, though remaining the 

same, may find a different expression. So in a 

case where a corporal received one hundred 

blows and three years ' penal servitude for 

beating a sleeping sentry with his watchman's 

pole - whereby the sentry died. The grievance 

herein was twofold : - he did the act himself 

§ m :ill£ it ~ ~Ji! fit ~;Z , 'and a thief-

'catcher's pole is not a legal instrument with 

'which to in fl ic t punishment' ffiJ tt~ ~Ji! 3'E JF 
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.5 m 1FIJ A (H. A. H. L. Supp. vol. XVI. 

p. 44)-
* * * :;-: :;-: 

§ I 6. Some attempt at the substitution of Special coltcw·· 
Nllt military 

martial for the ordinary legal tribunals may perhaps jurisdictio" is 
110 cxcept wn to 

be discovered in that section of the Code which nt!c. 

provides that in the case of certain offences by 

military individuals and under certain circumstances 

a military officer may exercise a concurrent 

jurisdiction with his civil comrade (v. Part. I -

p. 9). For the legal archaeologist this is an 

interesting enquiry : the practical lawyer will see 

that the treatment is a perfectly legal one , 

prescribed by and incorporated in the Code , 

and subject to all the ordinary rules of 

Chinese Law. 

* * * * * 

§ I 7· There IS, however , a characteristic Tlz e C!timse 

feature of the Chinese polity, which might, at 

first sight, be considered to be antagonistic to 

this legal sway. 

As is well-known, there is a considerable 

amount of local self-government m China. In its 

simplest form , there i~ the self-govern ment exercised 

fmni!y mtd 
clan system. 
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by the head of a family: from this has been 

evolved the self-government exercised by the head 

of a clan. The autlwrity of a parent or grandparent 

is, touching family matters, paramount within the 

family : and as the family increased in numbets 

and became a clan, the authority passed to the 

most capable member - usually a literatus. 

So we find througRout China groups of persons 

Not antagonistic subjected to a very real local authority. But the 
to t!te supremacy 
of t!tc law . effect of this liberal admixture oflocal government 

upon the general system has been misconceived : 

it is commonly supposed to have all the force 

of an i;nperium in imperio. The family or clan 

is, however, much in the position of an English 

corporation: with powers, within certain lz"mds, 

to frame bye-laws: subject to have its local 

regulations construed by the ordinary tribunals : 

and liable to the ordinary law for exceeding its 

powers. As the innermost of two concentric circles 

is of necessity bounded on all sides by the 

outer, so is the family or clan circle encircled· l:5y 

the law. 

* * * * * 
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§ r 8. Nextly as regards a wide reaching effect C!ti11 cse a)Ja tlly 

f h. J ] · · · in presc/I CC of 
0 t . IS ega dommatJon. A subjeCt of horror to o-ime a legal 

foreigners is the apathy with which Chinese effect. 

generally will stanu by and see offences committed. 

It may be partially true to explain this away in 

the usual manner by attributing it to languor.; 

but it would be more correct to say that it is 

due to fear of the Law. It is laid clown that 

persons must not interfere , unless they have a 

r ight to do so by reason of relationship (q. v.) 

or otherwise (v. Principal and Accomplice -

end). So. in a · case wherein two ruffians attempted 

to ravish a certain man 's wife during his absef].ce 

. from home. A neighbour and som~ friends, attracted 

by her cries, went to her assistance , and one of 

them stabbed a ruffian - who turned quickly upon 

his assailant, but was thereupon knocked down 

and killed. The Governor, on the case coming 

before him, decided that the act was perfectly 

excusable; but the Judiciary Board insisted upon 

the man getting several years' imprisonment , 

on the g round that he had no rig ht to interfere 

and also, apparently, that after the ruffian had 

been knocked down his assailant (not content 
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with his knife) had struck him with the weapon 

he wrested from him. 

* "* * * * 
Political expe- § I 9. There is however a force which will, if 

· diency 11atura!ly 
oven·ir!es law. need be override the Law · for it is provided , , 

that the Law may, and indeed. must, be modified 

if political expediency so requires. Thus in a well­

known case. concerning the ranging of bannermen 

in Ili it was laid down that these favoured ones 

may trap and wander from place to place, feeding 

their herds and, provided they report themselves 

within a year, their name will still be retained on 

the roll - although the law runs to- the contrary 

(H. A. tf. L. Supp. vol. II. p. 8). The reason 

is clear : · these men are · enabled to make a 

living and become good shots - · their predatory 

instincts are satisfied, and their services will be 

at the disposal of the State in future need. 

* * * * * 
C!timscpolicynot § 20. Though however a legal spiritjs prevalent, 

ou:owrarr;ng to 
growth "'of pro- the Chinese system does not seem favourable 
fnrirmnl class . to the growth of a professional class trained in 

the law - indeed it seems to be the policy to 

cliscoerage any such resuit. No counsel appear 
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m a Chinese Court. There are no persons 

corresponding to solicitors. There are, however, 

individuals somewhat answering to licensed notaries , 

and whose business it is also to prepare any 

statements or petitions that may be necessary. 

These. individuals are styled tai shu ~ i!f, and 

are admitted to the position after undergoing a 

formal examination held by a magistrate at his 

office. There is also a respected class of bookmen 

styled shih i, who pass their days with forensic 

problems, and whose assistance the officials 

occasionally require. But the existence of the latter 

class is of a semi-official nature ; and touching the 

former class, even the mere preparation of statements 

etc. (although by licensed persons) is not welcomed. 

So in one case a person was sentenced to three 

years' transportation for merely drawing up six 

several petitions for six different clients (v . case 

of Ch'en Yu-t'ien [I!l.li EB H. A. H. L. vol. 

XLIX. p. 70) : and in another instance a similar 

penalty was inflicted on the offender - although 

he was over seventy years of age - for also 

merely drawing up five petitions - absolutely 

innocent in themselves (v. case of Hsu Hsiao-
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ch 'uan f*' '-* '(t !d.) . Advocacy, too, would 

seem to meet with no favour, a well-known 

instance being that of a scholar named Hsli 

Ylian-yi.ian 1* Ii! ~~ , who was sentenced to 

two years' imprisonment and eig hty blows of 

the heavy bamboo, for trying to bring a criminal's 

offence to manslaug hter instead of to murder 

(H. A. H. L. Supp. vol. XVI. p . 30). 

Natura! paucity § 2 r. It naturally follows that since the practice 
of legal litera-
ture. of the Law is not g reatly encouraged the incitement 

to write treatises· thereon is comparatively poor: 

there are indeed few publications exactly resembling 

our own Law Reports, published by Authority, 

and reviewing every case of interest. The most 

vital cases are, as has been $hown, published 

but scarcely in our sense, and certainly not 

for the information of 'the 'profession'. Private 

enterprise has not however been utterly clamped, 

and such reports and commentaries as do .exist 

reAect much credit- on their writers anci exhibit 

considerable acumen. Especially is this the case 

with the Criminal Law, regarding which there 
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exist many voluminous collections - frequentl y 

published by Authority (infra). 

* * * * * 

§ 2 2. This short-sighted policy has reaped ,. Effect of policy . 

and is reaping, its fruit. With a nearly perfect 

system, the Chinese have few who thoroughly 

understand its 'inwardness' . The Code does indeed 

provide that a yearly examination shall be held 

of those whose duty it is to administer the law, 

and such an examination is apparently in theory 

of a searching nature; but how can an exam mer 

examine, or an examinee be examined, properly , 

when their knowledge of the subject is confmed 

to a sudden acquaintanceship thereof at very 

probably ari advanced age? It is not to be 

thought that the system does not work well 

under the circzmzstances , but it does not work 

as well as was intended , or as well as it 

would work under more enlightened supervisi0n. 

§ 2 3. Having thus briefly examined the source, Rr;v£ev: of _tlu 
. Cnmmal L aw. 

the state, and the general effect of the legal · 

atmosphere in China, it remains to examine in 
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slig htly further detail a few peculiarities of the 

chief component thereof - already touched upon 

incidentally. The term 'chief component' is used 

advisedly, for a marked peculiarity is the fulness 

of the Criminal Code, and the almost entire 

absence of any exact system with regard to Civil 

cases; and whereas it is extremely difficult to 

find authorities in regard of the innumerable 

questions of civil rights and laws of property, 

there are numerous coilections of leading cases 

iilustrating the Criminal portion of the Law and 

accompanied by valuable commentanes ;¥ iffl-
1'JJ ~ . 

§ 24. As regards then the Criminal Law of 

the Chinese, although the allowance of torture 

in the examination of prisoners is a blot which 

cannot be overlooked, although the punishment 

for treason and parricide is monstrous, and the 

punishment of the, wooden coilar or portable 

pillory is not to be defended, yet the Code -

when its procedure is understood - Is infinitely 

more exact and satisfactory than our own system, 

and very far from being the barbarous 



INTRODUCTION LXIII 

cruel abomination it is generally supposed to be . 

. fhe punishment for every serious offence is For example. 

·fixed· with absolute certainty; and mitigation (where 

there appear to be circonstan.ces . attenuantes) 

is left, not to the judge, but to the Judiciary 

Board - appropriately styled the Supreme Court 

for the Revision of Sentences, and commonly called 

by foreigners the Board of Punishments. 

The position of a judge in a Chinese Court P osit ion of a 
;urlge a st range 

is certainly, according to our ideas , a strange one. 

one. The iudge in crimiml matters has nominally 

no latitude. He has to determine what the 

facts are, and what article of the Code those 

facts agree with . The Code, then, constitutes of 

itself an impregnable barrier to any expansion 

of authority, and -it must be admitted - c:m equally 

impregnable barrier to the growth and application 

of forensic genius. 

* * * * * 
§ 2 5. One clear advantage, however, of the Tlu C!tinese 

. mellwrl !t ere­
Chinese method in this matter is its inherent in consistent : 

consistency - a point on which it may be 

advantageously contrasted with our own system. 

For example, there 'are in England only three 

examples. 
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categories of homicide - felonious, justifiable, and 

excusable - and, e. g ., the amount of punishment 

for manslaughter is left to the decision of the 

judge. In China there is a special article for 

every known form of killing, and, where the 

case does not seem to exactly fit any of the 

precedents, provision is made for a\ conviction 

under the clause most nearly approaching the 

circumstances - the punishment being either 

increased or diminished by the Board as justice 

seems to require . F or instance, among the 

various forms of killing , there are : - deliberately 

planned killing ;nou slta ~ ~ , killing with 

intent to kill ku sha ttJ:. ~, killing without 

intending to kill the person killed wu sha ~ ~ , 

killing m course of an affray tou sha liJ ~, 
killing by utter chance s'hzh slzou sha :k ..:f-~ , 
etc. etc. etc. To each of these vp.rieties a 

different penalty attaches : and if there should arise 

a case of killing containing novel features, 

the circumstances will be considered in view 

of the stated form of killing most nearly 

applicable. 
* *- * * * 
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§ 26. To attain consistency m the penalty Standard of 
' penalty. 

the Chinese jurists have found it convenient at 

the outset to use some definite standard 

therefor. Accordingly m homicide each case 

thereof is m effect reduced to one of the 

three primary denominations of the offence -

i. e. killing deliberately, killing intentionally, and 

killing casually; and the proper denominator 

having been obtained, the case is madesomewhat 

better, or somewhat worse, in accordance therewith. 

And so of other offences; as for example, robbery, 

embezzlement, and swindling etc. - where each 

case is in effect reduced to the standard of 

simple larceny, somewhat better, or somewhat 

worse, according to the circumstances. 

* * * * * 
§ 2 7. In regard of capital sentences., it is to Capital un-

tmas most 

be noted that the sentence of death though often · not 
carried out. 

recorded, is in innumerable cases commuted as 

of course to terms ofpenal servitude, transportation 

to lesser or greater distances from the offend~'s 

native place, imprisonment, or even fine. Two 

instances may be given where no penalty is 

inflicted : - (a) utter accident unavoidable by 
C. E . G. 
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any exerc1se of sight or hearing (an obvious 

case): (b) the killing by a husband of his 

wife and her paramour at sight. 

* * * * * 

§ 28. And the manner of death vanes. So in 

l:iJl(/. treason, the parricide, or murdering a husband, the 

prisoner is sentenced to what is called the 'lingering 

'death' of being cut to pieces: in grave cases of 

treason the sentence may be aggravated by reason 

of the prisoner's relations being involved in the 

penalty of the crime - when the punishment is 

extirpation of the entire family (children under 

the age of puberty, who are emasculated, alone 

excepted). Again there is the punishment of 

immediate decapitation coupled with exposure of 

the head : immediate decapitation without more : 

immediate strang-ulation. 

But it must ever be borne in mind that few 

of these sentences are actually executed, for in 

nearly every case a capital sentence must, before 

it is carried out, be submitted to the Board at 

Peking for reviSIOn. 

* * * * * 
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§ 2 9· There are also many other forces which 

tend to mitigate the rigour of the law - e. g . 
questions of privilege, of circumstances, and 

extraordinary measures, such as Acts of Grace. 

Thus if an official or a sole representative of a 

family commits a-n offence, he may be excused, 

and will certaihly be treated leniently ; and an 

offender actually undergoing punishment, such as 

a convict serving his sentence of penal servitude 

or of banishment to a penal settlement, may 

live in hope that his punishment will be reduced 

or remitted under an Act of Grace - a measure 

of frequent occurrence. Indeed this pleasing 

possibility extends to an offender considered 

- worthy of death :n J~ l!i ?/E and so sentenced 

(v. Acts of Grace). 

Forces t ending 
to utit iga tion. 

§ 30. The death penalty IS not confined to Capita! pma!ty 
not confined 

treason C'r murder - rape, kidnapping , robbery t o t reason or 
J!l u r dcr ~· ex-

with violence or of chatteJ:o of more than a certain (tl/;p !cs . 
-

pecuniary value are all so punishable. Until the 

year following the T ientsin massacre i& J 870 

(although the law on the point was practically 

a dead letter) Christians who after having recanted 
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and been pardoned relapsed, and members of 

certain secret societies, were, when discovered, 

treated as rebels, and meted out summary 

justice. 
* * * * * 

A ccessories in § 3 I. On the other hand, accessories to murder 
capital cases . 

are not visited with the death penalty - unless, 

indeed, they be pirates or brigands, or where 

the crime is, in Chinese Law, particularly atrocious. 

Thus, if half-a-dozen persons be engaged in the 

killing, and it is uncertain who struck th P. fatal 

blow, the first striker is held to be the principal. 

In a deliberate murder, the planner, if he took 

any part in it, is the principal- and one life only 

is demanded for the one life -taken. Indeed the 

principle of life for life is so far carried out to 

its logical conclusion, that if one of the accesseries 

should chance to die in prison, the sentence of 

the man held responsible m the first instance is 

commuted. 
* * * * * 

L aw p er haps § 3 2. In general, then, th~ Chinese system 
less D raconian 
tlw n ou rs . may be characterised as less Draconian than 

our own ; but in some cases it IS more severe. 
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The Law distinctly discourages 'larking', and 

indeed games generally ; and not only are the 

parties held responsible for accidents occurring 

In dangerous sports like fencing, boxmg, or 

wrestling, but there is a case quoted in which 

three men playing at horse manage to tumble 

over in a heap on the roadway - and one of 

them, falling on the brassbound pipe in the pocket 

of him who lay undermost, was thereby killed. 

The Board declined to allow the case to be 

dealt with as one of misadventure, and insisted 

upon the smoker being sentenced capitally. 

An amusing case is that of Chu Yu-lin * 3i f,;.W, 
where a Doctor of the Hanlin College was 

found guilty of the dreadful deed . of_ making 

merry with some friends amid wine and music 

during a time of mourning. The Doctor was 

sentenced to be bambooed, and to be stripped of the 

robes of his degree (H. A. H. L. vol. VII. p. 28) . 

* * * * * 
§ 3 3. In closing this brief introduction 1 a few W eak points of 

tlt c systcJJt as 
general · words might be expected touching- the a wiLO!c. 

weak points of the system both of the law and 

its administration, as a whole . The subject has, 
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in a measure, and incidentally, been discussed; . 

but in point of fact in searching for the defects 

ot a system like the Chinese, a dryasdust enquiry 

of the Code and Supplementary Lavvs is not 

recommended, nor should too great attention be 

directed to a self-evident administration. Palpable 

defects may be discovered by the former enquiry, 

and possible shortcomings by the latter : but 

what drawbacks there are will be found 

To b.: found in to be clue - in great part - to certain 
Ill/late features 
oft!upotity- innate and longstancling features of the polity. 
f or ·example, F . h . h ] . . .1 r.:sponsibitity ~or mstance, t ere 1s t at c 1aractenst1c ev1 -

~:~c~~~~ ;:~;:,';: the system of responsibility for the occurrence 

of crime. In speaking of local sell-government, 

it was stated that the· favour entailed upon the 

grantees corresponding liabilities. The powers 

conferred must not be exceeded. But in addition 

to this natural and complementary liability there 

is a wider responsibility. Thus the head of a 

family is held responsible in a measure for the 

occurre.nce ot crime within the family ; and so 

also, in varying degrees, are the other members 

of the family. A similar responsibility attaches 

to the head or members· of a clan. So, in time, 
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the responsibility has been attached to _ officials -

who vis-a-v£s those within their jutisdiction are 

somewhat m the position of a senior relation. 

Thus has become firmly rooted a characteristic 

and not very admirable feature of the Chinese 

system. 
* * * ;.i: * 

§ 34· Obviously, as has been noticed by many Evils of t!te 
r cspomib!c 

European observers, the effect of the system of sy.r tem . 

responsibility has been, upon the whole, extremely 

prejudicial. As one writer puts it: - "less wzll 

( ( oe lzeard about crime, out more -will exist. 

Two evil re'sults are indeed at once evident. 

Firstly, proceedings touching crime will be quashed, 

if possible ; secondly, the personation of the real 

offender by another will be permitted. Both of 

these contingencies frequently happen, have for 

long happened, and - notwithstanding Imperial 

decrees to the contrary - will, under the system, 

always happen. It is interesting to notice how 

at various times the Imperial Government has 

endeavoured to check any extension of the 

doctrine -- as in thP. well-known Pdict of the 

I 8 th year of Chia Ch'ing, where, in answer to 
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a memorial, a proposal to make additional 

regulations holding magistrates responsible for 

grave cases of violation of filial duty was 

refused. 

The defect of responsibility has · been instanced, 

both as being characteristic and wide-reaching , 

and there are, of course, other blots of the 

same nature generally extraneous to the 

stated law , but closely concerned with its 

administration. 
* * * * * 

Cltinesesystem as § 3 5· On the whole, however, the Chinese 
a w!tOie ratilcr b h f J d . d . . . 
asubjectjorad-syste m, Ot 0 aw an ItS a mll11Strat!Ofl 1 may 
miratiou titan 
,·idiCit!c. · be safely regarded with considerable admiration. 

In addition to some positive evils, there are 

dangerous inconsistencies, and manv absurdities 

- again, generally extraneous to the stated 

jaw, and concerning either the coqstruction thereof, 

or positive administration. 

m their way, not less 

inconsistencies - for it 

The absurdities are, 

dangerous than the 

has always been the 

custom never to take ehinese matters seriously. 



PART I 

ADMINISTRATION OF JUSTICE, PRACTICE 
AND PROCEDURE 





CHAPTER I 

SECTION l - PREVENTION OF CRIME - PRIVATE JUSTICE ETC . 

It is first necessary to deal with these two 

preliminary considerations. 

PREVENTION OF CRIME 

It is commented on in our law books that it 

1s an honour, and almost a singular one, to our 

English laws, that they furnish a title of this 

sort - that there is provision in them for 

obliging persons whom there is probable ground 

to suspect of future misbehaviour to stipulate 

with and to give full assurance to the public 

that such offence as is apprehended shall not 

happen. 

It will surpnse European readers to learn that 

this honour is shared by the much despised 

Chinese. Indeed the practice is wider than with 
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us, it being in the power of a magistrate, m 

any case where he is Jed to think it desirable, 

to make suspicious characters give security for 

their good behaviour·, and to compel their relatives 

or neighbours to become responsible in seeing 

that they will carry out their undertaking. The 

document takes the form of a bond, somewhat 

answering to our recognizance. 

No specific sum of money is mentioned in the 

bond - the punishment of fines, although it may 

be shown· to exist, being looked on with disfavour 

- but it is the duty of the bondsmen to watch 

the principal, and, if there be occasion, hand him 

over to the Court for safe keeping - under penalty 

of being held parties to the offence committed i' 

by him and punish~d as accessories thereto. 

Nay, without a special bond, the wardsmen 

and tipaos are bound to give information, or, if 

need be, arrest and give over to the authorities 

all bad characters within their ward whom there 

is reason to suspect. 

The same responsibility attaches to parents and 

heads of families, with regard to those related 

to them, being within their . influence. 



P R I VATE J USTICE 

Foreigners judge of Chinese Law by the trading 

towns where they reside, and where a large floating 

·population drawn from every quarter of the E mpire 

makes the maintenance of order particularly difficult; 

and where, moreover , the power an cl influence of 

the mandarins is further crippled by constant foreign 

interference. Strange as it may seem, however, 

there is far greater security for life and property 

in the majority of Chinese towns and villages than 

in our metropolis. 

PRIVATE JUSTICE : PRJVATE ARRANGEMENT 

P rzvate justzce. - A person may not t 1ke the 

law into his own hands, but the law will take 

into consideration the fact that the person had 

wrongs to avenge. T o kill a thief, therefore, is 

merely considered as killing without warrant of 

the law, and although the penalty incurred is 

capital punishment, unless the circumstances are 

very aggravated, the sentence will not be carried 

out. Indeed, if a person kills another to avenge 

his father or g randfather , he will in the fi rst instance 

only be sentenced to transportation. But the person 



6 PRIVATE ARRANGEMENT 

who so kills must have failed to get justice at 

the hands of the law. If the slayer of such person's 

father or g randfather was justified in so slaying, 

and has paid the penalty by law imposed, the 

son must not kill the slayer ten years afterwards 

-- if he do so, the plea for commutation will 

not be, admitted. 

As the Emperor Ch'ien Lung remarks - "the 

"object of law is to avoid the necessity for private 

"vengeance, and, law once satisfied, it would never 

"do to allow the individual to take further action. '' 

In the case of Shen Wan-liang de ~ $t , the 

prisoner's father was lzilled while in the act of 

thieving, and the prisoner on reaching man's estate 

killed the slayer, although the latter had exp,iated 

the offence by serving his term of penal servitude. 

The plea for commutation was not admitted, 

Private arrangement. -An offence touching the 

public once committed, a private mutual arrangement 

of the involved parties to hush up or compound the 

same, in neglect of the Courts, is illegal, the person 

whose offence it was sought to compromise becoming 

liable to an aggravated penalty for the substantive 

offence, and the other party in general to a penalty 

I 
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less than the above by two degrees. Thus, if the 

compounding or subornation be of a capital offence 

~ ~fj ;;f-1. 5f,O, the suborner becomes liable to a 

penalty less by two degrees than the aggravated 

capital penalty. 

The Courts will, however, in ordinary cases often 

direct a party to 'pay up and settle the matter
1 

IJ.J 1} J}ji ml f-ll /~) ' to 'apologise and make 

'compensation' ffl mlft /~) ' or to 'pay something 
' lift -!Ill ~ 6 to stop the scandal' l'~=t niH ~~ ,\l!) : otherwise, 

indeed, the attention of the Courts would be 

taken up with unceasing trivialities. 

SECTION Il - BRIEF SKETCH OF SYST EM OF COUR T S ET C. -

MANN ER OF CONSIDERING A CASE - PRECEDEN T -

EVIDENCE - SE NTE NCJ<; - APPEAL 

BRIEF SKETCH OF SYSTEM OF COURTS 

In regard of the channels through which justice 

1s administered, it is provided that complainants 

shall , in the first instance, address themselves, either 

by complaint or information , to the lowest court 

having jurisdiction in the particular district to 
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which the complainants belong. If, for instance, the 

complainant belongs to the district of Feng Yang, 

the appropriate court to apply to for redress is 

the Feng Yang district magistracy. Thence from 

the lower court the case may proceed by regular 

gradation to a higher - to the ·prefecture, the 

intendancy, and so on, until the supreme Provincial 

Court is reached. From the Provincial Courts a 

case may proceed for revision to the Judiciary Board 

in Peking , and thence to His Imperial Majesty. 

The Judiciary Board ('Z!. . later Sztperz'ntet;dence, 

R evz'sz'on etc.) answers in a meq.sure to Dur Court 

of Appeal, but in addition performs certain special 

functions of revision and superintendence. It is not 

true to -eonsider this important department as a mere 

'conduit pipe' for the conveyance of information to 

the '1ighest authority. It has, on the contrary, definite 

duties to perform and wide powers, and stands 

immediately interposed between the high provincial 

officials- usually the Goyernor-General, Governor, 

or Provincial Judicial Commissioner - and His 

Imperial Majesty. 

It is noteworthy that one · officer exercises a 

concurrent civil and criminal jurisdiction and, with 11 
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one peculiar class of exceptions, the one court 

tries all causes that arise: The exception referred 

to is in respect of cases of larceny, adultery, 

assault, fraud, breach of pecuniary contract, offences 

against the marriage laws , and offences against 

real property laws, wherein the respective parties 

concerned are, on the one side, members of the 

military class, and, on the other, ordinary individuals, 

·or wherein, though the parties on both sides are 

military individuals, one or more of the ordinary 

people are concerned therein , or wherein, though 

the parties on both sides are {)rdinary individuals, 

one or more military individuats are -concerned 

therein. In such case , it is provided that ' the chief 

military official of the district, and the district 

magistrate, shall exercise a concurrent jurisdiction. 

The sitting magistrate .Jf< ~ Z -g· may call 

in· to his assistance as ·many of his brothers as 

he pleases - there is · no limit in this respect. 

InfiJrmatzons etc. - It is · an offence entailing 

corporal punishment to lay informations or 

complaints . at a supenor . instead · of an inferior 

court - unless indeed the latter refuses to 

receive the same. A judicial offi cer who refuses 
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to receive informations or complaints which are 

m order incurs a penalty varying with the nature 

of the offence involved (v. Magistrate's duties). 

To lay an anonymous information or complaint, 

an information or complaint, that is, which does 

not contain the informant's or complainant's proper 

name and address , even though the charges prove 

to be true, entails strangulation, and the information 

or complaint is to be destroyed. 

Certain classes of persons are prohibited, eit0er . 

totally or· partially, from laying complaints or 

informations. Crime, age, infirmity and sex are 

the usual reasons. Offenders in confinement are not 

allowed to lay informations or to make complaint 

on any matter whatsoever, save only as regards 

complaints against prison underlings re ill treatment, 

or informations regarding other offences committed 

by themselves or by accessories. Persons aged 

eighty years or over, or ten years or under, the 

totally infirm, and females, are allowed to lay 

information or make complaint regarding high 

treason, rebellion, lack of filial piety, murder, 

larceny, assault, and fraud concerning themselves Or 

those who live under the same roof with them :· 
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but in respect of other matters, and against other 

persons, no capacity is allowed. 

MANNER OF CONSIDERING A CASE IN GENERAL 

In a Chinese case regard is paid to three points, 

the facts, the circumstances, and the relative position 

of the parties. The first fix the character of the 

offence, the third tlie natun~ of the sentence, and 

the second are considered when it comes to carrying 

out the punishment decreed. The greatest iQ.l port;mce, 

moreover, is attached by the law to the original 

cause $ fti A] :@": - e. g . a case arises out of a 

clai?n for debt ~ 7( jj:g it. 
In regard of the circumstances it is· laid down 

that, in general, all the circumstances must be taken 

into consideration ~j 11W )£ ~-, and the case 

carefully considered with regard to them * ~ 
~- 'lW , strict attention being paid as to whether 

they are somewhat graver f~ m or somewhat 

milder ~ ~ than usual. But the consz'deratz'on 

of circumstances does not, in general, concern the 

judge, for the judge, as has already been stated, 

has theoretically no latitude : his duty is to ascertain 

the facts , gather the circumstances and then find what 
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article of the code the facts agree with·- so that the 

penalty may fit the circumstances ~1J!J @'"~ ~;§ :1':4. 
Where there is no special provision exactly 

applying, the case is to be brought under the 

clause in the code providing for similar offences, 

a provisional sentence submitted for the approval 

of the Higher Authorities, and the penalty adjusted 

according to circumstances. Thus, there being no 

special statutes relating to the traffic in paddy at the 

capital, but merely a general provision that the 

traffic is contrary to law, the special provisions 

in regard of the traffic in cleaned rice are to 

serve as a guide in determining between one case 

and another. Cases such as these are leading 

cases nX; ~ , and the ipszssz"m.a verba of the legal 

definition hereon may be interesting £. e. nX; m 
1l1* 1ffiJ M ~ ~ fi ~I J:~ ~i~l :Jm VPft Ji: t~. 
z m ''leading cases are leading cases to which 

"no existing statute exactly applies. and which are 

"decided on the lines of some clause more or 

"less applicable, with increase or diminution 9f 

uthe establishee! penalty." 

Where the offence is unprovided for in the Code, 

its last provision states that the offender shall be 



PRECEDE]'IT 13 

treated as a misdemeanant, and suffer one hundred 

blows from the heavy bamboo - a provision not 

infrequently made use of in cases of doubt as to 

the proper treatment . for a given case. 

Circonstances attenuantes are taken into 

consideqtion, but not by the lower court -

they must await the Autumn Revision. The 

lower court has simply to decide on the facts, 

and the claust they come under, while the 

Supreme Court at Peking decides on the character 

and circumstances of the offence. (H . A. H. L. 

vol. XXIV. p. 30). 

PRECEDENT 

This is an important consideration m dealing 

with a case, ·and the reverence that the Chinese 

have for it, is well shown in the following 

instance the Emperor hil1)self giving way 

(though not readily) to the Board, where the 

latter was in opposition. A man set fire to a 

farmer's ricks, and the fire spreading, some 

thirty-seven houses were bw-nt down. Naturally 

thinking simple transportation for life too light 

a sentence, the Emperor suggested trying the 
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offender as a pest to society, and sending him 

to military servitude. The Board, however, showed 

that the year before, in the case of a beggar 

who had burnt down some thirty-three houses, 

it had been laid down by the Shengking Board 

that the man could not be tried under any law 

but that of arson. His Majesty remarked "Very 

''well, then : sti11 there is a difference between 

"thirty-three and thirty-seven." (v. case of Huo 

Kuei-ssu ~ jt lJf}f, H. A. H. L. vol. LIV. p. I). 

The determination of the punishment due to a 

particular offence announced, as occasion arises, 

by special edict, is in respect of that offence 

only, and is not to be considered a precedent. 

Although a sentence has been approved by 

the Board, it cannot be quoted as a precedent, 

unless it has been ordered to be circulated 

~ 1r m~ m ~£ m ·BB: ~~ il fr !i: 1f"IJ ::f ~ 
yft fi ~ ill (P. A. S. P. vol. Ill. p. 83), 

1£ ~ * *~ il rr z ~ ::f ~ ~~ la)~ t~ 
(P. A . S. P. vol. III. p. 28) . 

It is interesting to notice the constant clashing 

of precedents. In one instance the Board reproved 



EVIDENCE 

the Governor for allowing a man to plead that 

he had surrendered himself, seeing that to allow 

the plea was not only directly contrary to the 

wording of the Statute, . but also contrary to a 

precedent they quoted. In his reply, the Governor 

fully admitted the justice of the reproof, but 

mildly justified himself for having fallen into etror, 

by quoting cases approved by the Board in which 

the plea had been allowed. The Board, however, 

remarked that a precedent which has been o~ce 

upset must not again be quoted. (P. A. S. P. 

vol. VII. p. r ). 

EVIDENCE 

Chinese Courts pay little regard to 4 direct 

statements ; the witnesses are not reliable 

indeed often 'dangerous' : and the duty of the 

judge is to wring the truth .ffl ~ :mt ll'f!J out 

of those brought before him - not simply accept 

their statements, and decide according as what we 

call the weight of evidence seems to incline to 

this side or -to that. Chinese Courts do not weigh 

evidence but, after a careful cross-examination 

~ m) narrowly scrutinize it , and decide according 
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to the conviction of the judges. (v. case of Li 

Li Ch'i-chuan ~ ::;!t 1$, wherein the evidence was 

simply set aside, P. A. S. P. vol. XIV. p. 53). 'A 

'plausible defence' ~)(. IDfi ·z ~PJ has comparatively 

little chance, and the 'made up stories of the 

'accused' tfl IDfi Z 'fjt are valued accordingly. 

In serious cases - as e. g. homicide - a regular 

enquiry may be held, and by way of checking 

the statements of the witnesses the wounds in a 

corpse will be carefully examined to ascertain if 

there are any 'undisclosed circumstances' Jjlj ~J·j!j. 

But such an enquiry must be carefully distinguished 

from a postmortem (q. v.). 

Persons allowed to keep silent by reason of 

their relationship to the accused, persons eighty 

years of age or over, children ten years of age 

or under, and idiots, are not to be allowed to 

testify, for they have no penalty to fear if they 

commit perjury. Every other person, male or 

female, may testify; nor is the prisoner himself 

excluded - for in Chinese Courts he is considered 

not only a good witness, but a most important 

one : and in t:his connection, , if the prisoner be 

ignorant of letters and has aught to depose, it 
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Is allowable to employ a disinterested person 

to write down his deposition - but a court 

official is not considered a disinterested person. 

,Employ77tent of Torture. - Torture is of two 

varieties, legal and illegal. But two legal instruments 

of torture are recognised - the one resembling 

the old Scotch' Boot' , the other a finger compresser. 

OtheJ;" forms of torture are strictly i!Iegal, but are· 

nevertheless often employed and justifi ed by the 

authorities on the ground of necessity : in the result 

certain,other forn'ls have received legal acq uiescence . 

Torture is not, as the law is construed, to be 

employed without sufficient reason, and if it is, 

the officials are liable to punishment. Where, for 

example, a witness refuses to answer a question, 

or evidently perjures himself, instead of committing 

him for contempt, or prosecuting him for perjury, 

the Court is authorised to punish him summarily, 

by slapping his face, beating him on the outside 

of the thighs , or what not, as the case may be. 

Again where there is clear evidence of guilt, and 

the prisoner refuses to admit tl;te justice of his 

conviction, the punishment due his offence cannot' 

be carried out until he does so, and the application 
C. E. G. 2 



r 8 EM PLOYMENT OF TOR'tURE 

of more severe forms of torture is permitted (H. A . 

H. L. vol. LIX . p. s). 
In certain cases, a prisoner who has been tortured 

wi ll be allowed a corresponding deduction from 

the punishment he is sentenced to. Thus, if the 

prisoner has been beaten to a jelly in the course 

of his trial, or, as it is technically described,- has 

been ·warmly 'questioned' Jcy ~~~ , it is taken 

into account in the punishment, and the number 

of strokes clue is reduced a degree - instead of 

one hundred he is g·iven ninety, mstead of ninety 

eighty , and so on (P. A. S. P. vol. XX. p. r ). 

The employment of torture by underlings is, on 

detection, heavily punished. Thus Ma Yung ~~ ~~, 

a magistrate 's clerk , was sentenced to transportation 

to an unhealthy settlement , for tying a man up 

by the thumbs, and beating him with the handle 

of a ·whip , so that he died. (H . A. H. L. vol. 

XVI. p. 45) . This case is not, it is remarked by 

an authority, simply one of torturing a man illegally. 

Members of the eight pri vileged classes , persons 

rwer seventy years of age, children under fifteen 

years of age, and those who labour under any 

permanent disease or infirmity, are not to ·be put 
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to the question by torture, but may be convicted otY 

the evidence of witnesses . 

THE SENTENCE 

Sentences are to be determined by the latest 

published supplementary laws, and not by the 

original statute ~fi ~~ .1* *k ® 'f91j (H. A. H . L. 

vol. XLIX. p. 3 I). 

Supplementary lavvs take effect on the day 

of publication, and sentences are to be g uided 

thereby, although touching transactions antecedent 

to such publication. Merely occasional statutes 

modifying the law have, however, no such 

retrospective force. 

As regard capital sentences, m certain cases 

of doubt (e. g . of value of property stolen, of 

several offenders as to who is really the principal), 

the words 'after the Autumn Assize' are to be 

added to the sentence. 

D eliveJ:Y and record ofsentence. - It is carefully 

provided that , if the sentence be capital or 

transportable, the prisoner, together with his 

nearest relations, shall hear it pronoun ced in 

open court , and that such protest as the prisoner, 
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or his relations on his behalf, shall make · at the 

time shall be taken down in writing, with a view 

to subsequent investigation. 

The final step, preceding execution, is to record 

~ ~ the sentence - the original record being 

styled 1Jj! ~ ~ ~. 
Execzttz{m of sentence. - A sentence must be 

executed within a prescribed time, in cases where 

the local authorities have a right to execute a 

sentence without reference. In the case of corpora! 

punishment, the period is within three clays: in~ 

the case of transportation, the period is within ten ­

clays. As r egards the majority of capital sentences 

actually to be executed, a special official is 

appointed by the High Authorities therefor, and 

is liable for wilful delay tilerein. 

Magistrates who authorise an execution, without 

waiting for the Imperial rescript, incur a punishment 

of eighty blows. Furthermore, after the Imperial 

rescript has been received, a period of three clays 

must elapse, before the sentence is carried out. 
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APPEAL 

It is provided that where an inferior Court 

refuses to receive an information or complaint, 

or decides thereon unjustly, appeal may be made 

to a higher court. Cases of the latter category 

for the most part are, furthermore , subjected to 

revision at the Judiciary Board. 

'Up justly' it is to be noted means injustice in fact, 

and not what the appellant considers injustice. 

It may be mentioned that every Chinese subject 

has the right to directly petition the Throne for 

redress, but from the natural difficulty of access 

this concession is in effect a dead letter. 

SECTION Ill - SUPERINTENDENC E AND REVISION -

IN EQUALI TY OF ACTIO N OF COURTS 

SUPERINTENDENCE AND REVISIO N 

The important duties of superintendence and 

revision rest with the Board ofPunishments in Peking 

lftJ "$, alias the Judiciary Board. The jurisdiction 

of this body is very wide; generally speaking, it busies 
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itself with the administration of the law throughout 

the land, stimulating the Provincial Authorities where 

necessary (v. nearly any issue of the Peking Gazette); 

specially speaking, it functions as the Court of 

Cassation in F ranee - a most important part of 

its duties being revision generally, and, in especial, 

the revision of capital sentences. For the purposes 

of revision it commonly acts conjointly with the 

Judicial Committee of Criminal Revision j( ~ =!j:: 
and the Censorate :fm ~ ~, and not seldom 

comes into collision with one or other of these 

bodies. 

A further duty which devolves upon the Board 

IS to take clue record of His Majesty's decisions 

re provincial appeal cases, and to acquaint the 

Provincial Autl1orities therewith. 

Revzsion etc. g-enerally. -- \N'hen the Provincial 

Authorities have determined the facts of the case, 

and the statute under which it comes, a report 

is made to the Board :¥! -* ~ X , which decides 

whether the right article of the code has been 

applied -· whether, as it is phrased, the facts 'square 

'with the statute' 1i :!Ji! ·WU ~ :;{i§ 1:4, or are 'in 

'accordance with the statute' !Ji.! 'WIJ ;:f;§ 1:4: whether 
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the lower court 'is doing what the statute lays 

'clown' i% 11 fl1~ 1-YU %/k~ , and whether, bearing 

these facts in mind , ' the conviction goes too far 

'or not far enough ' ~ ~ tJ:l ;\. The revision is 

of an extremely searching nature, and is discharged 

in a manner very far rrom perfunctory : every 

detail of procedure is examined, every circumstance 

considered. According to its discretion the Board 

either approves H~ m the sentence or refers it 

back for reconsidera tion, accompanied possibly by 

*' some trenchant criticism, as e. g ., ' th e depositicn 

'is absurd' .PJf fjt 7c ~ }[ m 1 'has no application 

'whatever to the case ' ~ ~ 'I'~ ~ 7f. -J1J M.· 
In sqme cases, where two similar statutes apply, 

the Board corrects the record itself, but where 

the penalty fixed by the lower Court differs from 

t-1 t in the article under vvhich (according to the 

Boa1 the case should come, the case seems to. 

be invanably referred back for revision. The 

Provincial Authorities generally take the hint g iven 

them, but not invariably, and in some cases, 

where they persi$t in their orig inal decision, it 

happens that the Board has to admit the justice 

of their reasoning, and confi rm a sentence· of 
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which it had originally disapproved. (H. A. H. L. 

vol. V . p. 6 3). Very frequently in plain language 

the Provincial Authorities are directed 'to come 

' to another decision in accordance with the law' 

~ntt1t'*~· 
The circumstances of the case submitted to 

the Board for its consideration s-hould be 'set 

'forth in detail' ~ ~, otherwise 'the Board will 

' find it difficult to come to any decision' * 1'm 
1~ it M 1ffii . 

The Board has also the power of recommending 

the mitigation or otherwise of the penalty fixed by 

law, independently of the representation i_n most 

cases usual on the part of the Provincial Authorities. 

In ordinary cases, however, the consideration of 

extenuating or justificatory circumstances with a 

view to mitigation is thus dealt with. The Provincial 

Court collects and submits to the Board the entire 

evidence upon which they concluded that there were 

extenuating circumstances, it not being enough to 

merely mention them 'tm •lW ~~ ff Pf * 1f~ 1f 
n PT ~ ~i f*l ~ PT ~ ·lW ~~ 2ft ~ ElJJ l1tfr 
:::f ~ ~ JE ~ [} ~ fi £* (H . A. H . L. . 
vol. XLIX.· p. 22 ). Accompanying the evidence 
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there must also be a representation. After receiving 

the evidence and the representation, the Board, 

if it thinks the case one for mitigation, submits a 

memorial to the Throne to the nec•ssary effect (id.). 

Where it is doubtful whether or not mitigation should 

. be allowed, the Board must refer the case back 

to the Provincial Court for re-trial (Edict of 2 2nd 

year of Chi'en Lung, P. A. S. P. vol. VI. p. ro); 

but, even in such cases, the Emperor or the 

Board has occasionally altered a sentence without 

retrial. 

The Board can also refer a case back because 

the judgment . is contrary to the evidence, or 

because the evidence is . insufficient. As regards 

false judgments, it is provided that an accurate 

and faithful report of the circumstances thereof 

shall be laid before His Imperial Majesty, and 

a special commission will then be appointed to 

try the same. The necessary correction will thereon 

be made in the original sentence, and the accuser 

and magistrate, if need be, punished. 

If the Board forms a theory in regard to a 

case which does not square with the ·evidence, 

it refers the case back to be tried again, and , 
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as a rule , the second trial produces depositions 

m accordance with the theory formed (v. case 

of Li Hui-t' ien $ t!f! ffi , H. A. H . L. vol. LI. p. 7 2 ). 

When the Provincial Court is in difficulty as 

to what article of the Code applies, it may take 

the opinion of the Board, and where there is no 

provision for the case, .the Board will determine 

how it should be dealt with. Explanations of 

important difficult points are usually incorporated 

in Circulars IDt Jfl,5 for the general information of 

the Provincial Authorities. 

The Board has a ready method in dealing with 

cases submitted to it which contain unprecedented 

features -re-trial, with sentence in accordance with 

the Board.' s views. Thus in the case of Chia 

T e"wang W 1~ [E , wherein an offender had 

been sentenced to death for reducing his uncle 

to the condition of a helpless cripple JVt :ii ~ . 
The said offender's name had already been 

submitted to H. I. M. two years successively, but 

passed over, when a petition was presented, alleging 

that the uncle had to some exten-t recovered, 

and being now merely permanently injured JVt 
~ ~ , it was submitted that the . prisoner was 
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liaLle to transportation only. The Board declared 

that such a case was unheard of -}G Jl :f)£ * 
,P)f * :ff , and ordered a re-trial at which the 

man was declared promptly to be still a permanent 

cripple. The facts were that the uncle had to 

some extent recovered the use of one hand, the 

tendons of which had been cut. The Board however 

admitted that, if the uncle had been declared cured, 

the sentence would have had to be remitted (P. A. 

S. P. Supp. p. I r). 

The Board is extremely firm in upholding any 

decision it has given, and represses unmercifully 

any Provincial Authority: and, though in respectful 

lang uage, brings all its guns to bear on the 

Judicial Committee, when the two bodies differ. 

There is even a case on record, where the. Board 

declined to alter a decision , though His Imperial 

Majesty himself twice in curt and cutting terms 

expressed his disapproval of it (v. case of Mrs 

Fang jj J;(: H. A. H. L. vol. XL. p. 10). 

R evzsz"on of capz"tal sentences. - Having thus 

briefly dealt with the general jurisdiction of the Board, 

it remains to g ive a special note on probably its 

most onerous duty- the revision of capital sentences. 
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The vast majority of death sentences are 

submitted· by the Provincial ·Authorities to the 

· Judiciary Board Ptf:l ·Ji A ¥1! for revision. Two 

lists are there made out, one of criminals who 

should by right be executed, and the longer one 

of criminals whose death sentence is merely 

formal. The second list is at once referred to the 

proper officers to determine on the commutation 

fixed by unwritten custom, and the Provincial 

Authorities.. are informed of the revised sentences. 

The first list is then written on a large sheet of 

paper thus: 

A. C. . D. E. F. G. H. I. 

. Q. R. 

A. 

I. K. L. M. N. . P. 

Q. S. T. U. V. . X. 

Y. c 
G. H. I. J. K. L. M. N. 

not alphabetically, or by chance, but so that the 

names of those prisoners who are, in the opinion 
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of the Board, less guilty than the others are placed 

either at the corners or in the centre. The list 

is then submitted to the Emperor 00 .M. ~ -:§", 
who, with a brush dipped in vermilion, makes a 

circle on it at seeming, and to some extent real, 

hazard, and the criminals whose names are traversed 

by the red line are ordered for execution. The 

others remain on the list until the next year , but, 

if they escape the vermilion pencil for three years , 

their sentences are then commuted. This revision 

takes place annually 111 the autumn , and is often 

called and translated 'Revision at the Autumn 

'Assize.' 

There are some cases where the procedure 

above described may be dispensed with , the Code 

providing that the Governor of the Province may 

authorise the ir:1mediate carrying out of the death 

penalty. Rebels, pirates etc., -are thus summarily 

treated. 

INEQUA LITY OF ACTION OF COURTS 

The action of the Courts is not always · :quar 

- witness the cases of Hsia Sheng -pa :I Jf7j 1@: , 
and of Mrs I nee Hsiao !}; If· ~. In the former 
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case the prisoner was sentenced to capital, 

punishment for the murder of his niece, a child 

of t~n, whom he stabbed to · death in her sleep, 

desig ning to lay her body at a certain man's 

door, and get the latter h~ld responsible for it, 

in revenge for a threat to report the prisoner 

to the Authorities for neglect of duty. The Board, 

however, reversed the sentence ~~ 1}, there being 

a special statute applying which enacted that military 

transportation was the proper penalty for such 

offences, and holding that the prisoner's act, though 

brutal and cruel, was merely that of a stupid villager 

.~ ~ !{ ~ ~ fJ# g. m_ pJT 3JX (P. A. S. P. 

vol. III). In the case of Mrs I, the Board insisted 

upon a certain aunt receiving capital punishment, 

for rollirg a very abusive and thieving niece into 

the river and drovvning her. The view held by 

the Board was that though the niece was indeed 

a thief, and her aunt had been forced to pay 

out money for her to hush up a previous offence, yet 

the crime of robbing her aunt was too trivial to 

justify the · extreme measure taken (zd.). 
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SECTION IV - PRINCI PAL AND ACCOMPLICE 

PRINCIPALS, . ACCESSORIES, ACCOMPLICES 

Chinese Law recognises, Principals in the first 

degree ~ 1[ , Principals in the second degree 

hereinafter styled accessories ~ V£ , 
and Third Parties ~ A . An accessory taking 

actual part in an offence is phrased V£ ifrl 1Jn !}J . 
One only can be held responsible as principal in 

ordinary cases, although in armed robbery from 

a house, all taking part in the crime are punishable, 

and no distinction is drawn between principals and 

accessories; and so, also, in such special cases as 

that of a relative arranging an illegal marriage 

at the instigation of the parties : and in the case 

of such heinous offences as adultery. But, in 

general, one only of several parties concerned 

can be dealt with as principal : and it is in general 

the originator who is so dealt with. Thus, in the 

case ofLo Y en-sheng mt ifJi. ~ , two men murdered 

another, and then ravished his wife. The originator 

was convicted as principal, and sentenced to 

immediate decapitation and exposure of the head, 



32 PRINCIPALS, ACCESSORIF.S1 ACCOMfLICES 

. 
the other to immediate decapitation only (H. A. 

H . L. vol. Lli. p. 7). In another case, two men, 

purposing to ·ravish a woman , killed her, without 

achieving their object. The originator .was held 

responsible as principal, although the fatal blow 

was dealt by his accomplice (v. case of the maid 

Ching .Lu ~:fa* iJ;.). 
If the person originating an: assault is present 

ar>Ai :directs it, he, and not the :rc.tual parties to 

it, is held to be principal arid capitally liable for 

fatal results; but if the originator is not present, 

the person doing the chief injury is held to be 

principal, and the pe,rson at whose instance ~~ 
~ ¥ :1: the fatal assault was committed is 

merely punished as an acce~sory, with transportation 

for life to a distance of 3900 li and 1 oo blows 

~ JJ · .:£ ~ A U¥Jt ~r ~~ '9£ Ja 3: ~ z A 
~ tt -r -=r- z A m V£~ x_ ~ ~ .~ ~ 
A ~ 9E -p -=r- ~ fill 11 m it *it 1Wi m mt 
~tt-st¥re--=f.m.mt~~:=E~z 
lJt *~ Ja 'M'~ :fl ~ ~~ - -{}~~ (H. A.H.L. 
vol. XXXVIII. p. 56). In robbery or theft by 

several, the planner, ·whether present or not, is 
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held to be the principal, although the plunder has 

been privately appropriated by others concerned. 

If the person doing the injury is an mzp!oye 

of the principal, and therefore naturally under his 

influence, the case comes within the law on this 

point. So in the case of Niu Chung lp ,ffi_ , a 

landlord, and Ts'ui Kuang-chang .m }.1 J::., a 

farmer, ·where the latter was held to be: merelv an 

accessory - though the fatal injury was certa inly 

of his doing - on the ground that he was 

his landlord's farmer, accustomed to take his 

instructior1s, and bound to take his part when 

called on to do so (H. A. H. L. vol. XXXVIII. 

p. 57). The technical phrase herein is 'done by 

'command of' {;f, ~~ ::{ff:. 0 0 .:£ fj!. If, however, 

the person doing the injury merely joins in the 

fray at the request of the other party, who has 

no authority over him , the case would be treated 

as a joint affray - for the party joining has done 

so of his own free will it J(i\ ~ V£ · 
To enable a person who commits an assault 

to claim the benefit of the statute which thro ws 

the chief responsibility for an assault upon the 

party by :whose directions and compulsion the 
C. E . G. 3 
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assault was committed, it is necessary that the 

person who commits the assault should be free 

of all ill-will towards the person assaulted, and 

should be really in fear of the party by whose 

directions and compulsion he commits the assault, 

or subject to his authority in very earnest (v. 

H. A. H. L. vol. XL. p. I 8). 

To hire or incite another to the commission of 

an offence renders the hirer or inciter liable to 

the same penalty as is incurred by the offender Ji. 
A ~ill ~ m~ ~ A Ji: ~ ~ 11: ~ A mJ n 
(H. A . H. L. vol. XL VIII. p. 8 I) : on the same 

prin~iple, if, at another's instance, a person commits 

suicide, the former will become liable as principal, 

and a fortzori if he supplies poison (case of 

Wang W en-kuang :E )( Jl, H. A . H. L. vol. 

XXII. p. 4 I). 

V\There two criminals are convicted under different 

statutes, though engaged in the same enterprise, 

they may both be held to be principals 'f9U ff.j 
~ ~q 1} n ~ J.a ~ B ~ (P. A. S. P. vol. 

V p. 6 r). 

·w here the ·person who plans an affair draws 

back at the ! as~ nonn ,.- ; ; ; ~~le person who takes 
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the lead in his place is to be considered the 

principal tm ~ ~ z A !m 1f<f 7(. tr o o 111f 
A ~m lf<f 3:. ~ o o Ja ~ 1t mm (P. A. s. p . 
vol. V. p. 6 2 ) . But if everything had been 

arranged by the planner, it may happen that 

no one can be held responsible as principal. 

Where several thieves, running away from a 

robbery that they have committed . severally resist 

their pursuers, each is treated as principal under 

the clause of resisting arrest. Where, however, 

two thieves assist each other in resisting arrest, 

the one who inflicts the fatal wound, if there be 

only one wound, or who inflicts the fi rst fatal 

wound, if there be several wounds, or - if there 

be no poss.ibility of distinguishing between the 

gravity of the wounds - the one who uses an 

edged weapon, or if both use. an edged weapon, 

the one who first strikes a bhw, is held to be 

the principal (H. A. H. L. vql. XV. p. 52). 

In the case of a fight ·with fatal consequences, 

tl1e person who strikes the last fatal blow is 

ordinarily held responsible; but if the orig inator 

of the disturbance has inflicted a fatal wound, he 

is held responsible, though the death result from 
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another wound subsequently inflicted. So in the 

case of Tsou San-yu ~~ ~ 1i., where the victim 

uudoubtedly died from breaking his neck consequent 

on being knocked downstairs by another person, 

but the responsibility was laid upon the person 

who had commenced the fight, on the ground 

that he had struck the deceased on what might 

have been a fatal place. 

Where various members of the same household,. 

males and females , are concerned in an offence, 

the responsibility lies with the males; but not in 

capital offences , and in such cases, a female who 

takes the leading part may be held liable as 

principal. 

An accessory may incur more severe punishment 

than the principal, and indeed may incur a penalty 

when the principal escapes scot-free. The case 

of Yang Ts'un-chen ~ tf !A is an illustration 

of this. There, by direction of his mother, Ya~g 

strangled his sister , who had been caught doing 

,\,hat she ought not to have done. Yang was 

sentenced to I oo blows, but the Board did not 

think it necessary to inflict any punishment on the 

unnatural mother ::::f ill\ l~ J.a n :::g Another 
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good instance is the case of Mrs Chang nee Liu 

~ fiJ J:t and Chang Tso-wen ~ {f X, where 

the woman for poisoning her children was sentenced 

to decapitation subject to confirmation, the man , 

for supplying it, to strangulation without reference 

(H. A. H. L vol. XXiV. p. 48). An incongruous case 

is that ofChang Wen-kuang ~ X:)\:;; the principal 

therein murdered his slave, and escaped with 70 

blows and one year's transportation: the accomplices , 

though relatives, were sentenced to 1 oo blows and 

transportation for life . 

Ordinarily an accessory, in the case of premeditated 

murder, is sentenced to death , or to transportation 

for life, - where such sentence would be applicable 

- after the autumn assize : but where the question 

of relationship (a subject which is dealt with later 

on) operates, the punishment is increased -as in 

the case of Su Yu-lin ~ 1f .:Me , whose sentence 

of death for helping his sister to murder her 

husband was carried out straightway (H. A. H. L. 

vol. XXIII. p. 59). A person_ who acts under 

his parents orders will, however, be shown some 

leniency, as in the case of Tan Pa Chan Hsieh 

fJ- B JS Ifii, whose sentence of death was 
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comm uted because he had acted under his father's 

orders, and further because three people had already 

been executed for the affair (id.). This however . 

is in reality merely an illustration of the general 

principal applicable to one acting under compulsion. 

An accessory may even be brought in as 

principal. Two r~scals planned a case of bogus 

suicide by hang ing, and the one confederate 

delayed c1:1tting his friend clown until he was 

really dead. The survivor was convicted of 

intentional homicide and sentenced accordingly 

(H. A. H. L. vol. LI. p. 7 2) - a decision most 

closely resembling English Law oil the point. 

On the other hand vvhere a person assists another 

to actually commit suicide by hanging, by way 

of friendly office al)d with the full-consent of the 

said suicide, the kindly friend will be treated as 

an accessory, and the suicide himself as principal 

(case of Hsien Hu-pen ~J ~ *, H. A. H . L. 
vol. XXII. p . .43). 

\ iVhere, of several persons, one supplies the 

arsenic with which they propose to poison certain 

others, and the wrong persons are poisoned, the 

person who supplies the arsenic, not being present 
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at the time the poison is administered, IS to 

receive one hundred blows and transportation 

for life, as a passive accomplice in deliberate 

murder (H. A. H . L. vol. XXIV. p. 45). If 

the poison fails, the murder being effected by 

other means, and provided it be the right person 

who is killed, then the person who supplied the 

arsemc is capitally responsible (H. A. H. L. vol. 

XXIV. p. 49) . 

A person is considered as an accomplice to 

a murder if it orig inated in his act, although he 

could not be said to have actually contemplated 

or designed the murder, or the murder was 

not committed in the way he desig ned. So in 

the case of Mrs Hsti nee Ch'tian gf :i: ~ I 

wherein a wizard employed to bewitch a child 

knocked it on the head instead (H. A. H. L. vol. 

XXII. p. 41 ). 

An eye-witn.ess to a murder and highway 

robbery was, in a well known case on the point, 

sentenced to mitigated punishment as an accomplice, 

£. e. transportation , it being shown that he had 

caught the murqerer , and then for money had 

let him go. A friend of the eye-witness, to whom 
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SECTION 'V - ABSENCE OF MALICE - .CONFRONTAT ION OF 

OFFENDERS - COMMISSION OF SEVERAL OFFEN CES -

PBEVIOUS CONVICTION 

ABSENCE OF MALICE 

Where there is no malice, the case is in general 

entered on the list of Cases Reserved ~ lJc . 
Thus, in the case of Chang Erh-kou ~ -= ~fij, 
a consenting party, firstly, to the improper conduct 

of his sister, and secondly, to her putting her 

intimate out of the way, the capital sentence 

~vas in the first instance decided on, but, inasmuch 

as he had no malice in the matter, the case was 

entered on the Reserved List ~ ~ :tk ~ j! ~fi 
JJIJ ~1w fl~ ~ Ji: it~@{] A~ r1t (H. A.H. L. 
vol. XXIV p. 48) 

CONFRONTATION OF OFFENDERS 

Parties apprehended etc. wdhin dijferent 

jurisdictions. · - Where there are several parties 

to a- case, and some are apprehended within one 

jurisdiction and some within another, a form of 

local extradition applies . It is provided that so 

soon as it is discovered that any of the accessories 
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or accomplices to a case are in the custody of 

another jurisdiction, official requisition for their 

appearance shall at once be made to the latter, 

although the respective jurisdictions are entirely 

independent of each other, and such requisition 

shall in general be complied with within a prescribed · 

period. If the trial of such accessories has already 

commenced within the jurisdiction to which they 

belonged, before such aforesaid requisition has 

been made, it is provided that the. prisoner 

charged with the lesser offence shall be removed 

to the court in which the prisoners charged with 

g raver offences are under trial: or, if the offences 

are of equal gravity, the few shall be transferred 

to the court which has within its jurisdiction the 

greater number: or, if the numbers are equal, the 

prisoners last accused shall be removed to the 

jurisdiction in which the first accusation was made. 

If the distance between the jurisdictions exceed 

300 !£, it is however provided that each -charge 

shall be examined and determined separ2.tely. 

Tr·eatment of otlzer partz'es to a case where 

one party zs stzll at large. - Where one of the 

parties to a case is still at large, and the chief 
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blame IS thrown upon him by those who have 

fallen into the hands of justice, if there is sufficient 

evidence to straightway bear out the statements 

of the parties , they vvill forthwith be either punished 

as accessories or released, a~ the case may be. 

On the other hand, if, as is usually the case, no 

such evidence is forthcoming, the several sentences 

are not immediately carried out, but they are 

detained in prison pending his arrest, lest , when 

the case is finally disposed ot, it should prove 

that they , and not he, should properly have been 

condemned as principals. As, however, it would 

be unfair to detain them for ever, it is in general 

the rule that they may be disposed or after three 

years; if their sentence be bambooing merely, 

after five years if their sentence be transportation 

for life . The elate from which the imprisonment 

commences 1s calculated from the elate of 

confirmation of the sentence, and not from the 

elate of arrest , and , in some cases, where sentence 

is deferred, a man is left to lang uish for twenty years, 

before he r~8.n claim to be sent to transportation, 

or if he has, as usual fallen in, meanwhile, with 

_ Ai=tS _gf Grace and General Gael D eliveries , before 
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he can be set free. In the case of joint larceny, 

and no matter whether the sentence be deferred 

or not, the rule is that not less than twenty years 

1nust pass before the sentence can be carried, out. 

In capital cases, execution is not necessarily 

deferred even though a man may thereby escape 

decapita tion and mutil ation, but a capital sentence 

for joint larceny (supra) will be postponed twenty 

years and, if need be, longer. 

COMMISSION OF SEVERAL OFFENCES 

Where an offender is convicted of two (or 

more) offences at the same time, he is sentenced 

on the graver charge, not on both yJj lX .::::.. n 1JJ.. 
~j Ja .!t #jJ So, two officials, who bad committed 

the offences of bring ing in an offence as lighter 

than it was shown to be, and bring ing a false 

accusation, escaped their full term of punishment 

for these, and were sentenced on another and 

graver charge of misappropriating large sums of 

public money (H. A . H. L. vol. V. p. r) , 

· fhe rule is one which operates curiously at 

times. Thus, in the case of Chang Ch 'ing ~ ft 
t\vo distinct offences were committed : the one, 
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gambling, the other, beating the man with whom 

the offender was gambling so seriously that he 

committed suicide. For gambling, the offender 

became liable to two months cangue, and for 

the other offence, to one hundred blows and 

three years transportation. Escaping the former 

punishment, according to the rule, the offender 

also escaped the latter, because he was the only 

son and sole support of a man over seventy 

years of age (as to which see later), and was in 

the end sentenced to only one month 's cang ue. 

It may thus be regarded as sometimes of advantage 

to an offender to commit more than one offence. 

It should be noted that, in determining wh ich 

of several offences is the most serious, the penalty 

is the test , and although decapitation is a heavier 

punishment than strangulation, strangulation without 

appeal is considered heavier than decapitation 

subject to revision at the Autumn Assize (H. A. 

H. L. vol. XXIII. p. 58). T he above question 

seems to have arisen in._ two instances in the reigi1 

of Ch 'ien Lung; in both cases, the offender had 

committed two offences, the one, rendering him 

liable to immediate strangulation, and the other, 
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to deferred decapitation, and , though the point 

seems to have been decided, in both cases, by 

the issue of a special edict making the sentence 

immediate , it was at the same time allowed that 

immediate strangulation was heavier than deferred 

decapitation (H. A. H . L. vol. V. p. 2 ). 

As regards several offences of equal gravity, 

an offender can, as a rule , only be sentenced 

upon one : but, in the case of two capital offences 

of equal g ravity, the penalty may be increased. 

Thus, if the penalty for either offence be summary 

decapitation, exposure of the head will be added. 

To come within the appli cation of this practice 

the offences must not be against the same, but 

against different statutes; herice in the case of 

Shao lVIing -te ~f) lffl ~, wherein the offender 

was g uilty of successive rape upon two women, 

it was held that both offences being against the 

same sta tute the penalty could not be increased 

(H. A. H. L. vol. LII. p. 6). 

If several offences are · charged at different 

times , and the punishment of the first of the 

charges has been already inflicted , the latter 

charges ·\,vi ll not subject the offender to furth er 
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punishment, unless of a more serious nature than 

the former, and then only the difference between 

the legal punishments will be inflicted. 

The case of LU Mei ]£ ~ is an interesting 

one. The offender in that case, in order to destroy 

traces of an abduction, set fire to a house in 

which he had committed the offence, and thereby 

caused the death of four persons in one family 

and two in another. The prisoner was found 

guilty of abducting a married woman, of malicious 

arson causing the death of two persons in one 

family, and of malicious arson causing the death 

of four persons in one family - being sentenced 

under the statute applying to the last (P. A. S. P 

vol. XIV. p. 43). 

Com;nission of another offence after sentence 

proJWzttzccd. -The general rule as to the commission 

of several offences seems, also, to apply where an 

offender commits a furth er· offence after sentence 

has been pronounced - the punishm ent due the . 

greater offence will always supersede that due the 

lesser. \Nhere an offender has already beet1 

transported, whether temporarily or permanently, 

the punishment due the comn1ission of a subsequent 
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offence entailing temporary or permanent 

transportation may be commuted for an additional 

period or add itional service as the case may 

be. But , in general , in such cases, inasmuch as 

escape is usually involved, it is customary t o 

merely punish this breach of etiquette : so a thief 

who, undergoing his sentence of transportation, runs 

away and commits a second theft, will merely be 

bambooed or cang ued for attempting to escape , 

and sent back to the original place of punishment. 

T his latter leniency seems frequently to receive 

a strained application, as in the case of Tan 

Ya-fu ~~ 5.2_ {f£, an offender transported for 

incorrig ible theft , who ran away and committed 

no less than six several thefts of small amount : 

for this the offender received a year 's cangue 

(H. A. H. L. vol. Ill. p. 7 s). In these cases 

also it is, however , the rule that where the offence 

committed by the runaway be of a more serious 

nature than that for which he is suffel'ing punishment, 

he may, under special circumstances be tried for 

the former and sentenced anew to the graver 

pena lty it entails (H. A. H. L. vol. XVI. p. 5 I). 
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PREVIOUS CONVICTION 

By this is understood previous conviction for 

the offence in question and after the convict has 

been branded, though as regards the latter point 

it has also been counted a previous conviction 

where the criminal had been convicted of the 

same offence (theft) but excused the branding 

because the person robbed was a relation (H. 

A. H. L. vol. Ill. p. 53). The conviction also 

holds where the offender had been sentenced 

. upon another and more serious count in the . 

same indictment. (H. A. H. L. vol. Ill. p. 5 I). 
The above seems to be very strictly-construed, 

and even where a person is convicted of highway 

robbery a previous conviction for theft will not 

in general be taken into account (H. A. H. L. 

vol. Ill. p. 54 - v. infra however). 

Hardened offenders. - The general rule on 

this point is a combination of those regarding 

the commission of several offences and previous 

conviction, i. e. the consideration of but one 

count of several and previous sentence on a 

precisely similar charge, and hardened offenders 
C. E . G. 4 
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are on the whole treated with considerable 

leniency. Of course the rule does not apply to 

capital cases, which stand by themselves, and if 

a person is a "Jack the Ripper", his family as 

well as he may suffer, or the capital penalty 

niay otherwise be increased (C01mnission of 

Several Offences), be it in regard of homicide or 

other offence. Nor does the rule extend to larceny, 

for when a person is shown to be a professional 

thief and generally dange1·ous to the peace and 

good order of the community · he may be dealt 

with either as an habitual offender in larceny 

fi I1E. J'~' ])£ , and sentenced to military servitude 

for life under the statute I1JI ~ ~ 1} $ :£ tl:f 
~ mt R~ (Case of Wang Hua-lung .± -{t 
fill , H. A H. L. vol. XVI. p. s-8}-,- or as a 

dangerous rowdy Ti ~ ~- W , and sentenced 

to transportation for life (H . A. H. L. vol. XVI. 

p. f4) - There must however be seven or eight 

cases of larceny or several previous convictions. 

therein proved to bring an offender within the 

hr~t category, and five or six cases and an 

element of violence to bring him within the second. 

In the Glse of larceny by several, two previous 
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convictions of the same persons will cause all 

therein to be treated as principals. It may be 

added that in Kwang-tung province an offender 

guilty of eight distinct offences, whether theft , 

robbery, holding to ransom, or extortion, will be 

considered as an habitual offender in larceny and 

sentenced to military servitude, and though the 

number of offences be but four or five, and any 

violence inflicted be but slig9t, yet the offender 

will also be sentenced to military servitude under 

the statute :Jt ~ 1~ fm 11 A · 



CHAPTER II 

PUNISHMENT 

SECTION l - ANCI ENT PUNISHMENT - VARIETIES OF PUNISHMENT 

ANCIENT PUNISHMENT 

In the records of the period B. C. 2 60 I, 

during the reign of Huang-ti, is to -be found 

what tradition states to be the first instance of 

public execution. This was the decapitation, m 

the presence of the chief's own troops and of 

those of his rival, of a rash aspirant to the 

sovereignty. Hitherto when the chiefs disagreed 

they fought until one killed the other and ·dreamt 

not of taking prisoners, but henceforth it became 

the custom for the leader to sacrifice those who 

opposed him in more deliberate fashion . Brought 

out on an eminence where all might see him, 
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the man to · be destroyed would be publicly 

beheaded. 

By the time of Shun- B. C. 2 248- the penalties 

by which law and order were maintained were 

various, and had attained some sort ofclassifica!ion . . 

The legal punishments at this remote period were 

as follows : - branding the face with a hot 

iron, cutting . the nose (probably merely slitting 

the nostril), cutting off a foot (probably the present 

illegal torture of dividing the tendon Achilles), 

castration, and death . Shun introduced the 

commutation of these penalties to . banishment, 

cangue1 bambooing, or simple fine, where there 

was possibility of doubt as to · the guilt of the 

offender ; where the · offence was chance or 

accidental, he pardoned the offender ; for a second 

offence the offender was to be sentenced to 

death. In his address to his Minister of Justice 

at his accession, Shun laid down that executions 

should . be public : branding , mutilation , and 

castration, private : that exile should be of two 

classes - the lesser, within the empire , the 

other, for more serious offences, beyond the 

frontiers {much the same as it is now). An 
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instance occurred in this reign of four high 

officials being exiled, their offences respectively 

being contumacy, defending and taking the part 

of an offender, failure in a public mission, mutiny. 

In all these cases the exile was probably beyond 

the frontiers, for though in both the first and 

second instances the offence in itself was light, 

the position of the offender made it of a more 

serious nature, and a meet occasion for a public 

example. The penalty of exile indeed was a 

favo.urite punishment with the early rulers, and 

YU, Shun's predecessor, is described as upon 

one occas1on . visiting the frontier states, the 

Botany Bay of those early times, and enquiring 

into and regulating the treatment of the exiles -

a numerous population one would therefore 

conclude. 

Under the Chou and Han dynasties - a 
millennium from B. C. r I 2 2 - the legal 

punishments were death, castration, ;na1mmg, 

cutting off- the nose, branding the forehead -

in substance much the same classification as in 

the time of Shun. Transportation, though not 

mentioned in the list of the period, was also a 
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mual penalty, but had not yet attained its full 

importance as a legal punishment. 

In spite of all limitations thereon, capital 

punishment seems to have been the current 

early penalty. Many historical, it may be legendary, 

fugitive references are made thereon, and with 

regard to its too frequent application - so of 

the Minister of Justice Li Li :$ ~ - circa B. 

C. 630-who, afflicted thereat, promptly committed 

suicide. 

VARIETIES OF PUNISHMENT 

The legal punishments stated generally are as 

follows : - slicing to pieces until death (or 

'lir gering death', or the 'slow process' , as it is 

variously termed), decapitation, · strangulation, 

transportation for life or for a term, penal 

servitude, imprisonment, the cangue, the application 

of the bamboo , branding , fines (rather by 

way of commutati_ori, however, than an initial 

punishment). 

There are also other punishments countenanced, 

. but not legally recognised e. g. exposure, c;astration. 

The orthodox classification comprises five heads 
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of punishment Ji. ~J, i. e. death, transportation 

for life, transportation . for a term, the heavy 

bamboo, the light bamboo : the death penalty 

being divisible into two forms - decapitation, and 

strangulation : · transportation for life into three 

. forms : and the other varieties each into five forms. 

Degrees of Pumshment. - The division of 

punishments into degrees has been carefully 

adopted - the chief conveniences thereof being 

the facility thereby obtained for increasing and 

reducing penalties with uniformity and the 

assessment of equivalent punishment. 

There are in all twenty degrees of punishment, 

varying from ten strokes of the bamboo to 

decapitation. Accordingly, if a sentence is increased 

one degree, the meaning is that the punishment shall 

be inflicted more severely by that one degree, if 

a sentence be mitigated one degree the meaning 

is that the punishment shall be relaxed by that 

one degree ; a sentence of 6o blows of the 

bamboo increased one degree becomes 70 blows, 

and mitigated one degreP. becomes 5o blows, 

a sentence of transportation for two years and 

a half increased one degree becomes transportation 
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for three years, and mitigated one degree becomes 

transportation for two years. 

SECTION li - CAPITAL PUN ISHMENT - SELF-EXECUTION -

IMPROPER EXECUTION 

CAPITAL PUNISHMENT 

Of this there are various kinds. 

The most ignominious of all penalties is s!zcz"ng 

to pieces ~ 1~ and extinction of the famzly. Here 

the offender is tied to a cross , and , by a series 

of painful but not in themselves mortal cuts, his 

body is sliced beyond recognition. The head of 

the offender is subsequently exposed in a cage 

for a period. 

This punishment, known to foreigners as 'lingering 

death' is not inflicted so much as a torture, but 

to destroy the future as well as the present life 

of the offender - .he is unworthy to exist longer 

either as a man or a recognizable spirit, and, as 

spirits to appear must assume their previous 

corporeal forms, he can only appear as a collection 

of little bits. It is not a lingering death, for it is 
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all over m a few seconds, and the cou de grace 

is generally given the third cut; but it is very 

horrid, and the belief that the spirit will be in 

need of sewing up in a land where needles are 

not, must make the unfortunate victim's last moments 

most unhappy. In short, though the punishment 

is severe and revolting , it is not so painful as the 

half-hanging, disembowelling, and final quartering, 

_p:·actised in England not so very long ago. It 

should be added that if an offender sentenced to 

this penalty commits suicide to avoid it, or otherwise 

dies before it can be carried out, the corpse is 

cut and slashed as if alive. So in an instance 

wherein a son gave his mother a push, and killed 

her thereby: his elder brother thereon buried the 

offender alive, as some sort of satisfaction, but 

the duthorities, deeming this inadequate, ordered 

the body to be dug up and sliced (H. A. H. L. 
Supp. vol. XII. p. 2 ). 

Further, that a pernicious life may be utterly 

destroyed, and be doomed to starve in the spirit. 

world without posterity to offer annually the tribute 

of wine (lnd pork, on the smell of which spirits 

live, !tis sons and grandsons are also executed, or 
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if infants at the time of his offence, are emas.culated, 

and so prevented from carrying on the race. 

This punishment is inferior, considered artistically, 

to torturing a man to death, as for instance Damiens 

was tortured-burning the body and then scattering 

the ashes to the four winds. The destruction of 

the future comfort of the offender's g host is , 

l1owever, undoubtedly a refinement. 

Simple slicing to pieces is a degree lower in 

severity than the foregoing. 

Next in form of severity Is decapztation and 

exposure of the head rtvr rA =' ~ , and in case.s 

of rebels, pirates, etc., this punishment may be 

carried out forthwith on the scene of the offence 

or in the public market place. The criminal does 

not lay his head upon a block· to be chopped 

off by an axe, but is placed kneeling with his 

hands tied behind him . One assistant hokls him 

in position by the rope with which his hands are 

tied, another pulls his head forward , and with one 

stroke of his sword the ~xecutioner wnips it off. 

The body is g iven to his fri ends, if he has any, 

of otherwise, is buried by the Provincial Governor: 

the head .is put in a cage , and hung up in a public 
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place , to afford a text for perambulating moralists. 

Sz1Jtjle decapz"tatz"oJt without further formality $T 
comes next in severity. As has been before 

mentioned, in the case of ordinary capital offences, 

being sentenced to death does not by any means 

involve a certainty of a violent end; and so this 

punishment is of two· classes, the one when the 

decapitation is certain -'fi 1L lJt - the sentence 

being carried out if the crime is rightly determined; 

the other where the decapitation is subject to the 

approval of the Boan;l - the circumstances being 

considered at the autumn assize, and the penalty 

being carried out or not according to the result 

of this consideration. The former class may be 

styled simple decapitation certain, and the latter, 

a degree lower in the scale of severity, simple 

decapitation subject to revision - for though, as 

regards this latter designation,· both classes (like 

nearly all death sentences) are sent to Peking · 

for revision, in the former class, the subject of 

revision is not the facts of the case but the 

measure of punishment. · 

The punishment may, where necessary, be 

carried out forthwith but this , m fact , 
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comparatively seldom happens, then only m 

exceptional cases, and by way of example. 

Simple decapitation subject to revision at the 

Autumn Assize ij!)f itf ~ applies to a very large 

number of cases. The procedure has already been 

described. It remains to add that a comparatively 

small proportion of these sentences is carried out, 

though the offender has a very good chance of 

dying in prison while he is waiting for revision. 

The usual commutation of decapitation subject to 

revision is either to strangulation, or to military 

or ord_inary penal servitude for a space of three 

years. 

ln view of the reason underlying a penalty 

which involves dismemberment, it is provided that 

this part of the sentence shall still be carried out, 

though the offender should have died in the 

interval (H. A. H. L. Vol. XLIV. p. 34) - the 

sentence is supposed to be carried out whether 

the offender be dead or alive, and it appears 

from the reports, in some instances at least, actually 

to -be so. Thus, if the offender' s name should 

chance to have been placed on the fatal calendar 

and ticked off by the Emperor , the fact that the 
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offender has died before the warrant for his 

execution has arrived, does not save his body 

from decapitation. In the case of Ma Hsiao-liu 

~~ _~J .. -}:; an offender who had been condemned 

to decapitation and to have his head exposed, 

died in prison before execution ; the corpse was 

directed to be decapitated and the /head exposed 
~ ;::a &V-: &k tm; A 'l,$ t:r ~ * I 5R w :mt ~ h~ T1 ~.x- / · ;;.t.; ~=t - (H.A.H.L. 

Vol. XIII. p. 66). 

The lightest form of capital punishment is 

strangulation *3f, and, as in the case of decapitation, 

it is divided into two classes, the more severe -

strangulation certain *~ 1L lJc - and the less 

severe - strangulatzon subfect to reviszon at the 

Autumn Assize *$t ~ ~ . Though supposed to be 

preferable to decapitation in respect of the future 

happiness of the victim among the shades, it is 

an infinitely more painful death. Here the executioner 

throws the victim clown upon his face, and then 

sits astride him twisting a cord around his neck ; 

then, as speedil y as he can - though slowly in 

effect - he strang les his victim . If the executioner 

is not skilful, the expenence must be worse that 

that of hanging prolonged, bad as that is -
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notwithstanding patent drops and all the experience 

of science. 

As in the case of decapitation, a sentence of 

strangulation subject to revision is seldom actually 

carried out, and the apparent greater proportion 

of actual strangulations than of decapitations to 

the number of sentences is due to the commutation 

of .many sentences of the higher punishment to 

the supposed milder one. 

SELF EXECUTION 

In the case of High Offi cers, as a mark of 

special favour, the offender is sometim es allowed 

to carry out the sentence <himself - either by 

hang ing himself, or taking poison, as the case 

may be. In the latter case the offender is said 

to have 'swallowed gold' , an euphonistic expression 

for a g ilded pill, though it is strong ly asserted 

by many Chinese and foreig ners that gold leaf 

is reall y swall owed with fatal effect A good 

authority - the Viceroy Y eh - has indeed 

asserted g ravely during conversation that a lump 

of gold was in fact taken, the weight of which 

working through the intestines caused eventual 



IMPROPER EXECUTION 

death. But1 with all submission to so high an 

authority, it is believed that this statement is . 

somewhat wanting. 

IMPROPER EXECUTION 

Where, in due accordance with a pronounced 

judicial sentence, an offender is decapitated when 

he should rightly have been strangled, or vice 

versa, or where · the body of an offender is mangled 

or disfigured contrary to law, the magistrate will 

be liable to a varying number of blows. 

Where a person dies consequent on improper 

punishment, the executioner will share the 

r esponsibility therefor, because it is assumed that 
1f the underling had carried o~t the punishment 

properly, the victim would not have died (H. A. 

H. L. Vol. IX. p. ro). 

SECTION HI - OTHER FORMS OF PUNISHMENT - IMPRISON:M ENT 

ETC. - FI NES AND FORFEITURES 

OTHER FORMS OF PUNISHMENT 

Transportation is· a punishment very generally 

employed. It is of two forms, life transportation 
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~ , and transportation for a term :PE The former 

variety is divisible, according to distance , into 

three degrees - the distances being 2000 , 2 soo, 
and 3000 li respectively. The latter variety is 

divisible, according to duration, into five degrees 

- the limits of time commencing with one year, 

and advancing by an increase of six months at 

a time until the limit of three years is attained. 

Probably the most usual form of transportation 

is that for three years. 

The distance to which an offender is td be 

transported is calculated from his place of birth, 

and, in the case of transportation for a term, it 

is provided that an offender may not be transferred 

further than the boundary· of his native province . 

.In a sense all distances of transportation are 

nominal, and certain distances from prescribed 

province to prescribed province are laid clown 

for the varying degrees. 

In addition to ordinary transportation, there is 

also military transportation divisible, according to · 

distance, into four degrees - the mildest form 

commencing with a distance of 2 000 li, and 

advancing by increments of 5 00 lz", until the. 
C. E . G . 
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distance of 3000 !i is attained, and thence by 

an increment of r ooo tz to 4000 !i. 

As is very evident the punishment is extremely 

flexible, and admits of varied fine gradations. 

Cases of transportation are very numerous : 

it is a favourite punishment, and this because 

it rids the country of dangerous offenders, and 

either usefully employs them, or at least confines 

them to a given area ; further, there are many 

commutations from capital punishments to this 

milder penalty. 

In regard of transportation for a period , it is 

provided that an offender convicted of a second 

offence , while his first term is incomplete, may 

be sentenced to a further term, provided that 

the two terms together do not exceed four years 

B ~ rm X ~~ ~ 1* ~ ~~ ~ ~ 6¥ ~~ 1JJ 
~ 1fj iX ii lffU *f!L~ f~ ~ lill 6:f (v. H. A. 
H. L. Vol. Ill . pp. 49-54). 

If an offender has been transported at · the 

request of his lord or his parents, it would appear 

that, if the offence was not a very grave one, 

they may apply for permission for him to return­

his punishment being then reduced to penal sen·itudc, 
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and this in turn to one hundred blows and one 

month's cangue (v. varzous cases H . A. H. L. 

Vol. I. pp. 10-12). 

By the original law of the dynasty, where an 

offender was sent into permanent transportation, 

his wife was sent with nim. But this was found 

to give rise to many objections: if he died, his 

widow was left among strangers : if he lived, she 

was exposed to many temptations. It was determined , 

therefore, in the reign of Tao Kuang, that if the 

offender wished it, he mig ht take his wife with 

him, but if not , he might leave her with her 

friends (H. A. H . L. Supp. II). T he old practice, 

however, still applies in respect of permanent 

transportation for certain offences to Mongolia. 

P enal Servdude is of five degrees varying 

from penal servitude for one year to penal 

servitude for life. Its usual position is as an 

additional penalty to transportation, there being 

certain penal settlements throughout the Em pi re 

whereat the offenders are put to work at certain 

useful objects, as in the provinces of Kwangsi 

Yunnan and Kweichow and , without the Eighteen 

Provinces, ii1 T urkestan , and (unti l recently) Formosa. 
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This punishment is commonly divisible into 

three heads, penal servitude pure and simple, 

military servitude and domestic servitude. Examples 

of the first head are frequent and evident -

not indeed urilike our own penalty. Military 

servitude JE ]I! is of very varying des.criptions: 

so an offender may merely be sent to military 

servitude on the. near frontiers ~ ili: ~ JE ]I! , 
or he may be sent to military servitude in the 

mines in Yunnan ; Kweichow or the Two Kuang 

l~ W Jt ~ 11 fi ;I m if JE ]I! . Domestic 

servitude, where an offender is sent into slavery 

pure and simple, is also of a varying nature ; 

so the slavery may be in the household of some 

meritorious official comparatively near at hand, 

or it may be at some spot more remote, as in 

the New Settlements (Sungaria and Kashgaria) 

~JWfiii~~-
The punishment of the Bamboo is of very 

ordinary occurrence, either as a penalty of itself, 

or as a portion of another penalty. The implement 

is of two kinds, styled the heavy ~ and the 

light t{" - the former weighing roughly 2 2 / 3 

lbs. as against 2 lbs. The light or lesser bamboo 
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constitutes, according to the Code, the lowest 

degree of punishment. The punishment is divided 

into five degrees, starting nominally with ten 

blows, and increasing by tens, until the nominal 

maximum of fifty blows is attain.ed. The actual 

number of blows to be inflicted is, however, 

four, five, ten, fifteen, and twenty, respectively, 

for the five degrees . The punishment of the 

heavy or larger bamboo is 9-lso divided into 

five degrees according to the number of strokes -

starting nominally with sixty blows, and advancing 

by tens, until the nominal maximum of one hundred 

blows is attained. The actual number of strokes 

to be inflicted is for the five degrees, twenty, 

twenty-five, thirty, thirty-five, and forty respectively. 

The · well-known punishment of the Cangue 

;#JlJ ·5bt , familiar to all who have read anything 

about China, is commonly resorted to for lesser 

offences -though occasionally also for more serious 

ones. It consists in effect of a square wooden 

collar or frame, worn by the offender around 

his neck, and rendering him incapable of feeding 

himself. On the fram e is written the name and 

residence of the offender, and the offence of 
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which he is guilty. A guard is placed in charge 

of th~ offender, who is stationed for a time in 

one spot, . ?r perambulated through the streets, 

as his custodian may think fit. The punishment 

may. be for any period - even for life - and 

is more severe than it might casually appear to 

be, for the lot of an offender restricted to a 

confined and helpless position, and exposed to 

a blazing sun in Southern China, or to a dust 

storm or gale in Northern China, cannot be a 

cheerful one. 

Where an offender has been sent to penal 

servitude for life beyond the borders, a:nd commits 

further offences, short of death, no' ag~ravation 

of penalty would seem possible ; so therefore, 

where it is not thought desirable to impose a 

capital sentence, the cangue is resorted to according 

to the following scale: - one year's -cangue for 

a first offence ; two years' for a second ; three 

months ' for a trifling robbery; one year for an 

offence involving transportation for a period ; 

tvvo ye!3-rs ' for an offence involving transportation 

for life ; three years ' for an offence involving 

p1ilitary servitude. · 
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An offender may be cangued for life; as m 

the case of a secretary, who being sentenced to 

military servitude tor life, knocked down a policeman 

with his chain, and tried to escape as he was 

starting for his place of punishment (H. A. H . L. 

vol. IV. p . 33). In another instance, another 

secretary was similarly treated, for having reverted 

to vagabondage after being pardoned (H. A. H. 

L. Supp. vol. IV. p. 3 s). In a third case, a 

bannerman Ch' ang A n ~ !!£: was so sentenced 

for striking his commanding offi cer (H. A. H. L. 

Supp. vol. II. p. 42;. 

Perpetual f etters is a punishment not infrequently 

met with ; and there is a well-known case on the 

point, wherein a member of the Imperial Family 

was SQ sentenced for trying to smuggle m a 

couple of women when on his way to exile 

*~~~~--
Not dissimilar from the two latter punishments 

is the penalty prescribed for thieving beggars 

and tramps in certa in provinces- i. e. the wearing 

for varying periods of rtn iron bar of about 

53 lbs . weight (v. L arceny). 

Branding *U * is e mployed for the purpose of 
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identifying- old offenders. It is ordinarily on the 

face, but (as in the case of juveniles) may be 

behind instead. A thief on a second conviction 

is ordinarily to be branded a second time, so 

that the number of convictions may be known; 

but an offender sentenced to a heavier penalty 

for: robbery committed during the time he is 

serving his term of transportation is not branded, 

as it is not considered a new conviction. 

TlVTPR1 SONMENT - PRISONS - PRISONERS - JAILERS 

bnprz~r;on77?-ent ~ ~ did not , in the ordinary 

sense, exist as a punishment until a comparatively . 

recent period (infra). The object of imprisonment 

seems to have been merely to . retain persons in 

safe custody until their execution or acquittal as 

the case might be. It has g radually b-een -introduced 

either as a mode of commutation, or as an initial 

punishment. 

Imprisonment for three or four years, appears 

to have been devised in the second year of 

Tao Kuang, to meet those cases of offences by 

women, where the gravity of the crime seemed 

to render it advisable to prevent their escapmg 
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with the fine by which in the ordinary course 

they were allowed to commute their sentence of 

transportation, and where at the same time sending 

them to slavery appeared unduly severe (H. A. 

H. L. vol. III. p. 39). 

Chinese prisons are loathsome and horrible dens 

of iniquity and filth ; but, horrible as they are, 

cases in which application is made for the release. 

~ 1/.( of prisoners of twenty years ' standing shows 

·that they are not quite so awful as they appear 

to be (H. A. H. L. vol. XII. p. 3 5). 

The regulations made for a prisoner 's comfor:t (r) 

are not very numerous, but read justly enough. 

Thus petty offenders under sentence of tl1e cangue, 

or offenders in confinement in a fortress, are to 

be allowed a sheng Jt - about a pint - of 

old rice a day , provided they are without other 

means of support . Ordinarily it would appear that 

their friends have to supply them with food. 

Prisoners are allowed a wadded jacket in winter, 

and medicine if they be sick - but not light or 

fire. lf over seventy or under fifteen years of 

age, or if they be cripples, they are to be kept 

separat~, provided with clean mats and bedding, 
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warmed beds in winter and cooling drinks m 

summer. Prisoners under sentence of death or 

charged with transportable offences are required 

to wear prison dress (a reddish brown suit). A 

prisoners's grandparents, parents, brothers and 

sisters, wives and children, are to be allowed to 

see him twice a month ; but they must not be 

allowed in prison with him, and any food or 

other comforts must be given him through the 

jailer. Prisoners who have held the fifth or any 

higher g rade of official rank, or who have previously 

distinguished themselves b.y their public services, 

have a right to freely see their relations or 

connections. 

Prisoners may be sentenced to wear fetters or 

handcuffs during their term (a regulation applying 

also to transportation etc.) - v . case·· of Chang 

Ken-ch 'ui ~ 11 ~ H . A . H. L. vol. Ill. p. 77 ; 

but if their behaviour be good, and there be 

no black marks against them fm ®_ Z 11!. , 
these may be removed. 

Jailers are held responsible for the safety of 

their prisoners as strictly as E uropean warders - · 

in some cases more so ; thus in one instance a 
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jailer was punished for allowing a prisoner to 

take unintentionally an over-dose of febrifuge ; in 

another, for allowing a prisoner to indulge in 

terrapin which proved poisonous ; and in a third , 

for leaving a chopper behind m the jail kitchen, 

and thus enabling a prisoner to commit suicide. 

A jailer who allows a prisoner to escape is 

liable to a punishment graduated according to 

me importance of the prisoner and the general 

circumstances. Where a prisoner escapes through 

the negligence of jailers, the jailer, principally 

responsible, will be liable to a punishment two 

degrees less severe than that to which the prisoner 

had been sentenced : if more than one prisoner 

escape, the jailer , principally responsible, will in 

such case be liable to a punishment two degrees 

less severe than that to which the most guilty 

of the prisoners had been sentenced. Where the 

jailers have been overpowered, whether by the 

prisoners themselves or by an incursion of their 

friends, the above penalties are subject to reduction. 

Ill treatment on th r-: part of the jailers, whether 

by wounding their prisoners or suppressing the 

food all owance, is punishable - wounding, as 
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wounding m affray, and suppression of the 

allowane, as embezzlement of the same amount 

of Government stores. 

FINES AND FORFEITURES 

Fines f{IJBJ as a form of initial punishment, 

apparently do not exist in China : where they 

are levied, it is by way of .commutation when 

there is reason that the penalty affixed by statute 

should not be carried out. The practice is an 

ancient one, for in an edict of Mu Wang of the 

Chou dynasty (B. C. 952) it is stated inter alia, 

that where the balance of evidence is in favour 

of the prisoner, he is to be given the benefit 

of the doubt, and allowed to commute the penalty 

for a fine . 

Possible, though doubtful; exceptions, to the 

general rule that fines are considered merely as 

a commutation, are in regard of the privileged 

classes and the stoppage of an official's salary 

fpr misconduct or inertia. In the case of the 

privileged classes offences are, as a rule, punished 

by a fine - though even in that case the fine is 

regarded as a commutation, and the sentence 1s, 
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death, transportation, cangue, or bamboo, as 

may be: while, as regards the stoppages of the 

salaries of officials for supposed want of vigilance 

or failure in the prevention of crime within their 

jurisdiction, such measures, though, in fact, a part 

of the general law, are rather, according to our 

English understanding, an official device affecting 

officials only. 

Of a fine pure and simple, where a fixed sum 

of money is laid down in the Code as the penalty 

due the commission of an offence, there is apparently 

no instance. Chinese legislators would be shocked 

at the idea that a breach of the peace should 

be visited by a fine of forty shillings, or that no 

other penalty should attach to offences of g reater 

heinousness. 

Fines in general go to the Court, but in the 

case of accidental homicide or injury are paid to 

the relatives of the deceased or to the injured 

party, and they are in this case over and above 

the medical expenses etc. Where more than one 

person is held responsible for an accident the fin e is 

made up between the various parties. Where there 

is more than one victim a double fin e is im posed. 
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F orf ez'tztres , whether to the State or to the 

person aggrieved, exist , but are not so common 

as, until lately, they were in our own country, 

in that felony p er se does not have that effect 

- it is only in cases of treason or robbery from 

the State that the Government lays claim to the 

property of the offender. Further, ·in some cases 

of murder and arson, the goods of the offender 

are made liable to satisfy those by whom injury 

has been sustained. 

SECTION IV - PUN!S}_!MENTS NOT LEGALLY RECOGN ISED -

UNDUE PUN ISHMENT 

PUNISI !MENTS COUNTENANCED BUT NOT 

LEGALLY RECOGNISED 

Exposm·e until deatlz: - This Is a common 

treatment adopted in the case of notorious offenders. 

The offender is exposed in a tall cage, his head 

resting in a pillory on the top, and his feet resting 

on three tiles a t the bottom - without food or 

water. The agony of this position in a blazing 

sun may, and frequently does, cause the victim 
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to kick away the tiles and strangle himself; but 

if he does not do so after some twenty-four 

hours have expired, a tile is removed - it being 

supposed to have been kicked away by the offender; 

and if the greater agony of standing on tiptoe 

is still endured, the second tile is removed the 

second night, and the third day the offender 1s 

found there dead. 

The punishment 1s distinctly illegal, for ari 

official allowing it, or ordering it to be exercised, 

is liable to heavy punishment for applying penalties 

unknown to the law. It is resorted to, therefore, 

only in the case of offenders whose crimes have 

made them objects of abhorrence , and where 

the authorities can count on being upheld by 

public opinion, and that no complaint will be 

made against them. The object appears to be 

the making an example where the man's offence, 

though capital, cannot be carried out unti l confirmed, 

and long delay woul d thus be caused if the proper 

course was followed. 

The punishment is inhuman, but, in the words 

of a hicrh offi cial when remonstrated with ar.:a inst 
b ' " 

so torturing to death three hardened on< ·nders : -
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"The ·men are atrocious criminals, and an example 

"is necessary to stop the continuance of the crime of 

"which they have been guilty. If these men are 

' 'dealt with in the ordinary course , it will take a 

"year, or perhaps two, before they can be executed. 

" W e cannot legally cut their heads off, so we 

"confine them, and let them die."· 

Castration : - It is commonly said that this is 

one of the punishments recognised by Chinese Law; 

but it is hardly recognised - it is countenanced. 

It is a practice allowed, even ordained, in grave 

cases of treason, to prevent the continuance of 

a stiff. necked and adulterous generation of traitors. 

The process is not inflicted on the offender in 

person, and only on the sons when they attain 

the age of sixteen, so that if they die before 

that age, they pass to the other world unmutilated. 

UNDUE PUNISHMENT 

In this regard distinction is drawn as to the 

manner in which the undue punishment was 

inflicted, the effect thereof, and the animus of 

the officials concerned. 

And firstly the question of cninzus is important, 
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for if there be no evidence of feeling, and the 

punishment administered be that provided in the 

statute, though the victim die, the offi cial who 

is responsible is only to be reported on, and a 

nominal punishment inflicted. In the case of Chu 

Lin-cheng -* ,1!¥ 1~ an official was denounced 

for beating an impertinent tz"pao to death, and it 

was by special decree ordered tha t a nominal 

p1w ishmeht only should be inflicted, and that he 

should be retained in offi ce (H. A. H . L. vol. 

LX. p. 38). 

Where the responsible offi cial parties have 

been mov~d by strife or anger or otherwise, 

the treatment is different. If . the heavy bamboo 

be us.ed instt> ::td of the light, but death does not 

c.1sue, the presiding magistrate will be liable to 

40 blows : if death ensues, the magistrate will 

be liable to r oo blows - a sufficient sum to 

defray the expenses of burial being also forfeited. 

The attendant actually inflicting the undue 

punishment will incur, in either case, a degree 

less than the above penalties. Distinctions are also 

drawn as to whether bribes have or have not been 

accepted. 
C. E. G. 
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F urthermore, if a punishment be inflicted on 

a more vulnerable part than that required by 

law, so as to produce a cutting wound, the 

person who has inflicted, or who has caused to 

be inflicted, such unlawful punishment, becomes 

liable to a penalty two degrees less severe than 

in the case of similar injuries in affrays between 

those of equal standing. If death ensues the 

punishment Is increased, and burial expenses 

forfeited to the family of the deceased. A person, 

who in such cases inflicts the undue punishment 

in obedience to orders, will incur a penalty less 

by one degree than his superior:. 



CHAPTER Ill 

COMMUTATION AND lV]JTIGATION 

SECTION 1 - GENERAL CONSinERATION . - COMMUTATI ON 

GENERALLY AND SPECIALLY - CIRCO NSTA NC ES 

ATTENUANTES 

GENERAL CONSIDERATION 

This IS a prominent feature of the Chinese 

system. ·The leniency may arise roughly speaking 

from three motives, considerations of equity, 

considerations of political expediency , and 

considerations of morality or relig ion. Thus the 

commutation of punishment prescribed by the 

Code in the case of various offences (homicide by 

misadventure, etc. etc.), commutation orig inating 

from circonstances attenuantes, etc. etc., in general· 

arises from equitable considerations, and so a lso 

do commutations on account of lunacy, delivering 
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oneself up -to justice, etc. The privilege allowed 

certa in classes, arises from considerations of political 

expediency. The mitigation or commutation or 

special treatment provided in cases of sex, youth, 

g rea t age, or a sole representative, arises from 

moral or relig ious considerations (though, as time 

passes, the motive tends to become equitable, 

ra ther than purely moral or religious). By relig ious, 

it must be understood, is meant the regard paid to 

, the tenets laid down in Chinese philosophy generally, 

. and, especially, the respect which the Chinese 

attach to seniors, the filial relation and family 

succession - the foundations of their relig ion, 

and the fabrics of their government. In addition 

a lso to certain fixed and definite reasons for 

commutation and mitigation, there must likewise 

be mentioned the Acts of Grace passed from 

time to time commuting and mitigating penalties: 

the cause of this, now a regular practice without 

other motive, was probably originally political 

expediency to gain popularity. 
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COMMUTATION AND ITS EFFECT GENEI\ALL Y 

AND SPECIALLY 

Where a penalty is commuted it ts to the 

secondary penalty imposed by the law under 

which the particular case comes. But the effect 

is very varied. In some cases, where for surrendering 

to justice or other reasons one degree of punishment 

is remitted ~ ~ ~ it may merely mean that 

instead of being summarily executed, the execution 

is referred for consideration, or that instead of 

being sentenced to decapitation , sentence of 

strangulation is passed ; but it may also mean 

that the penalty passes at a bound from decapi tation 

and exposure of the head to simple transportation 

(H. A. H. L. vol. XXXII. p. I r ), or to a lesser 

penalty (e. g. a fin e) . 

In the case of accidental homicide the sentence 

of death is recorded, but is simply formal, ::tnd 

the penalty is comm uted to a fin e paid to the 

relatives of the deceasP.d ; in the case of accidental 

injury, the penalty is commuted to a fin e paid 

to the inj ured party himself. When there are 

extenuating circumstances in the case of accidental 
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homicide or serious lasting injury, the sentence 

of death may be commuted to transportation, 

thence to a fine in lieu thereof Passing attention 

may be directed here to that special commutation, 

accorded as a matter of course on claim made , in 

cases of murder where one of the capitally 

responsible parties dies in prison before the case 

1s settled (v . c£rconstances attenuantes). 

There are also many other less important 

offences receiving as a matter of course ordinary 

or ..;pecial commutation. 

More than one statute in mitigation may be 

pleaded in the same case. Thus in the case of 

Ch'en A-lien ~ IWJ lt the capital sentence for 

homicide was commuted to transportation for life 

under one statute, and further commuted to 

transportation for three years under another. (H. 

A. H. L. vol. XLIV. p. 90). 

CIRCONSTANCES ATTENUANTES 

Justificatory circumstances ~ 11:: fm ij/;: Z lj'f!j 
are a llowed as a matter of course in certain cases, 

sometimes arising from the mere conditions or 

circumstances under which an act was done, 
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sometimes from the mere position of. the parties 

(i. e. relationship), and sometimes from both these 

causes combined. 

Examples of the first category are very obvious; 

- a man in self-defence kills an assailant who 

attacks him with murderous intentions: a person 

who has a right to interfere seriously injures an 

offender he is trying to seize: or of another class 

where an offender in certain offences stops short 

of the commission of the full offence (v . R obbery 

and violence) , or the case of persons taking a 

minor part in the commission of a serious offence. 

Examples of the second category are extremely 

numerous, arising chiefly in cases where the position 

of the parties is that of parent and child , husband 

and wife etc. - instances of this class will be 

found under these headings, and in various parts 

of this volume. 

Examples of the third category ·are also 

numerous. T hus if a husband catches the paramour 

of his wife or daughter in the act, and in the 

first heat of righteous indignation or without 

deliberate intention If tfj ~ ;% he kills him , the 

circumstances will be allowed. Not so, however, 
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if the said husbaud ties up the villain and cuts 

his throat, because he was abusive (v . case of 

Tu Laicchang t± * 1!, H. A. H. L. vol. II. 

p. 29). Nor where a person chances to kill a 

man he catches with his brother's wife (v. case 

of L o Chin-ling *I ~* ~, H. A. H. L. vol. II. 
p . 30) . Again justificatory circumstances will be 

allowed as a matter of course when a man kills his 

wife intentionally or unintentionally, if she is shown 

to be g uilty of unfilial conduct to, and abuse of, his 

parents : or when she commits adultery without his 

connivance: or where she does him actual bodily 

harm, if he kills her in the heat of the moment. 

A nd so also of other offences. 

Delivery up to fustice. - If before an offence 

has come to light, the offender himself lays an 

information, or his near relatives with or without 

his consent hand him over to the authorities, ~e 

will escape the penalty dt!e his offence. But in 

such cases the confession must be full, and the 

person must deliver himself up in very truth 

~§§~Jf7X~~ZJa~W~~ 
Z ~ ~ Z (H. A. H. L. vol. IV. p. 59). If 

there be injury to life or limb the rule does not 
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hold in entirety - but even in this case the 

offender will merely be punished for the simple 

killing or wounding, as the case may be. So in 

an instance where a man burnt Clown a straw 

shed belonging to one against whom he bore a 

grudge, causing thereby the death of a child 

who was sleeping within, a fact of which he was 

ignorant. Running away he met his elder brother, 

and told him what he had done. The brother 

handed him over to the authorities , who could 

make nothing out of the case. As the offender 

did not know the child was within , it could not 

be said to be a case of deliberate ki lling 1f; Ja 
· ttJ:. ~ rot 1C rm ~1·J!J , and as there was no struggle , 

it could scarcely be called killing in course of a 

fight :ifE ;;fi§ ~-~ !IJ Z fi. The Board ,however, 

being appealed to , at once laid down that it was 

a case of killing consequent on malicious arson : 

as regards the property destroyed the law all owed 

compensation ~~m ffij' Pf !'ffi 1J: , and as regards 

the child it was simple homicide only (v. case of 

Ch 'ao Erh ~ .::::. , H. A. H. L. Supp. vol. 

XIV. p. 49). 

Where it is the culprit 's relations that deliver 
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him up to justice a curious result may follow. 

Thus where two brothers were concerned in a 

case, one gave himself up to justice , and at the 

same time betrayed his brother's hiding place, 

and both of the brothers were allowed to benefit 

(H. A. H. L. vol. IV. p. 58). 

The delivery to justice must take place before 

a complaint has been made, otherwise a mitigation 

0nly of one degree less than the due penalty 

wi ll be allowed (H. A. H . L. vol. XIV. p. 76). 

It will not be sufficient that the culprit g ive himself 

up, if he knows that a charge is about to be 

preferred agai nst him ftll A ~ ~ ffil § 11 ~ 
.tJi ~ B 7W 'I; ~J(; ~ f!'i ~llj $- ffiJ * ~j ~ 
11 f£ $ 3:: ¥G '§' Q1 trril 1f lf.i V1 ~ ¥: ~ 
l§f gffa (H. A. H . L. vol. XIV. p. 81 ). But l1P 

will be entitled to full benefit if he did not know 

that the charge was about to be preferred, 

though it has actually been lik d before he gave 

himself up, if penitence and not fear influenced 

hi ::: action (zd. ). 

If the injury be irreparable, the fact that the 

culprit delivered himself up wi ll not avail him. 
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(H. A. H. L. vol. XX. p. so). So in the .case 

of Po Yu-nan fl ~·m where a man defiled a 

grave (P. A. S. P . vol. VII . p . r ). 

An accessory will be entitled to mitigation of 

his sentence, if he g ives information leading to 

the arrest of his principal , but it must lead to 

the arrest within a g iven time, ordinarily a year. 

(H. A. H. L. vol. XIV. p. 82). 

A very curious case is that of Hsi.i Ch 'ung -wu 

M~· ;t ne , showing the strange bearing - the 

parental relation may have on the subject. In 

this case the offender was g uilty of hushing up 

for money the murder of one of his sons. Another 

son brought the case to light, and 1t was held 

that the fatl1 er might benefit and be excused, 

while the son on the other hand was sentenced to 

one hundred blows and three years transportation 

for denouncing his brother 's murder , because in 

doing so he had broug ht his fath er into clanger 

of the law. (H . A. H. L. vol. XXXVI. p . 56). 

Specz"al comJnutatzon in homzcide wlzer e one 

ojfender dies in pnson before tlze case zs settled. -

This curious form occurs in the case of murder, 

where the person, who planned the offence, or one of 
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the accomplices, who had inflicted serious injury 

on the deceased, chances to die in prison before 

the case is settled, when the actual murderer 

can claim that the capital punishment to which 

he is · liable shall be commuted to transportation 

for life, on the ground that life has answered 

life : but the person who dies must be one who 

might have been capitally liable in the case, 

and he must have died in actual custody and 

not while out on bail, again he must have died 

before the case was settled (case of Hou Meng-pu, 

1:* ~ 1~, P. A S. P. voL XXV. p . ro). 

SECTION Il - MENTAL .AND PHYSICAL DISADILI'fY - AGE -

SOLE REPRESENT AT IVE - WOMEN 

MENT A'L AND PHYSICAL DISABILITY 

Relatives are bound to report cases of lunacy 

j( 1fij , and exercise strict supervision over the 

lunatics, under penalty of eighty blows heavy 

bamboo, if the lunatic kills himself, and one hundred 

blows if he kills anyone else (H. A. H. L. Supp. 

vol. X. p . <;7) - v . Statutes ~ ».j ]( :W; and 
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!fit 'A ~ ~ 1~ A ~ ~ ~Ji &' ~. It IS 

doubtful if they are liable where the access of 

lunacy is sudden and unexpected. Lunatics are 

in general required to be manacled, and the 

relations must not remove the manacles without 

proper authority (H. A. H . L. vol. XXXII. p. 7 8) . 

If the relations of the lunatic represent that they 

have no proper place of security, the magistrate 

will take charge of the lunatic. Lunatics are not 

to be released on the plea of recovery unti l 

after the expiry of a term of years, unless at 

the special petition of their parents, and after 

enquiry as to the ability of the latter to prevent 

their doing injury thereafter. 

Lunatics are held responsible for their acts, 

but the ordinary penalty applicable is commuted 

as, e. g. in murder to imprisonment with fetters 

subject to H. M. 's pleasure. In the case of a 

lunatic who comm its a fatal assault and has 

recovered af the time of trial, it is essential that 

the lunacy should have been reported before the 

offence was committed 1t ¥~ ¥11 -g 1f m : or 

otherwise the family of the deceased must assent 

to the verdict ~ ~ ~~ -!1} jf it f!; , the sentence 
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of death will be recorded (H: A. H. L. vol. 

XXXII. p. 57), the penalty therefor will be 

commuted to a fine of Tls. r 2. 42, and the 

lunatic will be imprisoned in perpetuity. If the 

lunatic recovers, and there is no appearance of 

any recurrence of the malady within a fixed 

time, he will be g iven in charge of his friends 

and released : but a fixed time must elapse , 

and mere proof of cure is insufficient (case of 

Liu Chin-liang J)j ~ $t, P. A. S. P. vol. XVII. 

p. 39). The time by law was originally twenty 

years, but if the lunatic be seventy years ofage 

or upwards , or in failing health, the term is reduced. 

Where the question of relationship comes in, the 

special laws for the benefit of_ lunatic£ are in a 

measure overriden; but though the crime be heinous 

in the last degree (save in one instance -fin) 

a special confidential report is to accompany the 

sentence, the penalty is then invariably commuted 

to death subject to revision and further commutation, 

and, in point of fact, is never carried out. This 

treatment moreover holds where the malady was 

b·ansitory. In the case of Mrs Chung nee Huang 

~ Jt J:t , a woman murdered her daughter-in-law 
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during a fit of madness from which she subsequently 

recovered. For this (after representation) she was 

sentenced to a commuted penalty of one hundred 

blows, redeemable by fine , g iven to her fri ends 

to take charge of, and the magistrate directed to 

see personally that the proper manacles were put 

on (H. A . H. L. vol. XXXII. p . 7 3). Even where 

a wife kills her husband, a case in which it was 

for long a moot point whether any representation 

could be made, it is now provided that though 

she is to be sentenced to ·the usual penalty, a 

memorial to His Majesty is to be presented by 

the Board in consultation with the Judicial Committee , 

if there is clear evidence of lunacy (H. A. H. L 

vol. XXXII. p. 7 2 ) . It must however be borne 

in mind that so far as concerns the sentence, 

lunacy is no defence : so if a lunatic wounds his 

father he must be sentenced to decapitation without 

appeal, but there is straightway made out the 

special report to accompan y the sentence, which 

effects a change in the penalty to decapitation 

subject to revision at the Autumn Assize - when/ 

the case is further dealt with (H. A. H. L. vol. 

XLIV. p. 3 2). 
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Where, however, a lunatic deliberately kills 

his parents or g randparents, a representation will 

not serve. Here, by decree of the third year of 

T ao Kuang, he is to be executed at once on the 

spot where the murder was committed, if it be 

within 300 l£ from the provincial capital and no 

river intervenes, otherwise on the city execution 

ground without reference to Peking ~ ~ ± $ 
rot; ff JE ~ (H. A. H. L. vol. XLIV. p. 34). 

And the sentence (slicing to pieces) is to be 

carried out in all its horror, even though the lunatic 

be already dead; as in the case of Chiang 

Ch\i-t'ien ~ ~ ~ where the quartering was 

ordered to be carried out, though he was certainly 

mad at the moment of the murder, and had been 

cut clown and killed on the spot by his mother (zd.) . 

Ordinary Acts of Grace and Gaol Delivery 

do not apply to lunatics, unless they have 

recovered and shown no sign of the recurrence 

of their malady for several years; and a lunatic 

guilty of an offence not ordinarily capital is not 

to be released because he is supposed to have 

recovered (H. A. H. L. vol. XXXII. p. 59). 

Delz1,..£unz. This more temporary and 
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transitory form of lunacy is held to be no 

sufficient excuse for ·homicide - it being more 

often than not the result of personal indiscretion. 

In certain events, however, the penalty will be 

commuted or deferred in its execution. So in the 

case of Liu T'ing-jen ~J Jb! if , a man was 

sentenced to strangulation for killing another during 

the delirium of fever ff~ fl,<E .w. j( ~ ~ :::f ?k ¥!l 
and the execution was deferred (H. A. H. L. 

vol. XXXII. p. 57). 

PhysicaiDisability. -An offender under certain 

physical disabilities may, under certain circumstances, 

be allowed to commute the penalty of any ordinary 

offence that he may commtt, and where guilty 

of a capital offence, he may in like manner be 

excused on payment of a fine. It is laid down 

that though a man whose right wrist is broken 

may be allowed the benefit of the act, the fact 

that he is deaf or dumb will· not excuse him. 

The totally blind come within the act, but not 

the man with one eye (H . A. H. L. vol. IV. 

p. I 6), or the man with one leg - the disability 

must be such as to prevent a person from walking 

or moving like others. Where a person is allowed 
C. E . G. 7 
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to commute the penalty of transportation fqr 

a fine, in view of a bad attack of rheumatism, 

he is free for good and all, though he recovers 

. afterwards (H. A. H. L. vol. IV. p. I 7)· 

AGE 

In the case of great ag~, and m the case 

of youth, a certain tenderness is shown, anci 

causes substantial mitigation in the punishment. 

Aged offenders. - All persons aged seventy 

years or over are allowed to commute any. 

penalty of or below the degree of transportation 

for life by a fine, in accordance with a fixed 

scale; but if, after they have once been allowed 

to commute the penalty, they intentionally offend 

again, the sentence will be carried. out on the 

second conviction. Where the offender is over 

eighty years of age, still greater leniency is 

shown. apparently. Such persons are to be 

recommended to the particular consideration of 

His Majesty, and very atrocious crimes are 

allowed to be perpetrated with comparative 

impunity. On one occasion an old man caused 

his victim to be burned alive : he was sentenced 
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to death: but placed on the deferred list (H. 

A. H. L. vol. IV. p. I 2 ). So in numerous 

instances of ordinary murder cases, the aged 

murderer was merely punished with a fine. 

The reason given by an authority for this 

strange state of the law is that there is little 

fear of one so old again offending; so where 

a man of seventy set all his neighbours by 

the ears, and prompted them to bring fal se 

accusations against one another, the Board 

declared tha:t the law should be carried out 

in earnest, and the oid pettifogger sent to the 

hulks, where his unimpaired merital faculti es 

could do no further harm (H. A. H. L. vol. 

IV. p. Is). A person aged eighty years or over 

will, however, be punished for treason or rebellion. 

Persons over ninety years of age are not, save 

also in cases of treason or rebellion, to be 

punished, in any case. 

Juvenile offenders. - Under seven years of 

age, the offender will be excused save for treason 

or robbery. Under ten years of age - save 

m cases of treason or robbery - the offender 

ts to be recommended to the particular 
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considerat ion ofHis Majesty. Under fifteen years 

of age, the offender is allowed to commute any 

penalty of or below the deg ree of transportation 

for life by a fine, in accordance with a fixed 

scale. Instead of a fine, whipping is ordinarily 

resorted to in cases of simple theft, however 

often the offence be committed; the commutation 

to a fine being reserved for cases of theft 

which involve transportation. Branding is not 

generally employed in such cases, but in Peking, 

and within the metropolitan area, if the offender 

is uver thir:teen years of age, and has similarly 

offended m ore than once, he is to be branded 

like an ordinary offender, and is further to be 

given in charge of . his parents or friends. · 

Such an offender is, moreover, to be treated 

as an old offender. (H. A, H. L. vol. XIV. P·,S 3). 

The branding, it is to be noted, is not to be 

on the face, but behind, and if the offender 

behaves well for five years, it may be obliterated. 

The rule as to commutation for a fine 

seems also, under certain circumstances, to extend 

to capital penalties. Such sentences are , 

generally speaking, recorded, but under certain 
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circumstances, even where a child has killed 

another, this formality may also be omitted. 

The circumstances must accord with the case 

of Ting Ch'i San Tzti T Z: ~ {f, wherein 

a boy of fifteen ·or under killed a man who 

treated him badly, and claimed to be e-xempt 

from the capital sentence. It was laid down 

that the man killed must be four years older 

than the lad (scil. at least), that he must be: 

the aggressor, and must be unreasonably violent. 

In other cases, though the offender was fourteen 

years of age only, he appears to have been 

sentenced to death. But, in point of fact,. the 

only rule on the subject seems to be that of 

common sense i if sympathy is with the juvenile 

offender, he will beallowr:d the benefitoftheAct­

ifnot, he will bedeniedit(H. A. H. L. vol. IV. p. 2). 

Where a boy under fifteen years of age is 

led astray by those older than himself, and 

takes part in robbery with violence under their 

compulsion, the capital penalty is commuted 

to transportation for life: if the boy has been 

led astray more than once or twice, the plea 

is not to be entertained, unless there is very 
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strong evidence to support it. In the case of 

T ang Pa-erh m )\ )G, a boy was eventually 

allowed to commute the capital penalty for 

servitude in Kirin (H. A. H. L. vol. XIV. 

p . 84): but the commutation was only aliowed 

after much difficulty, as it was by no means 

the first time that the lad had been led astray. 

In reckonz"ng age , it is the age calculated 

in accordance with common custom that the 

person in question will attain in the c~rrent 

year, not the actual number of months that 

have elapsed since his birth ~ ~ 9] fit~ 
YE ~ z ~ *lt Ja !-'! 1=!: ~ ~ ~ ~ (H. A. 
H. L. vol. IV . p . 22 ). An offender aged seventy 

is entitled to the benefit of the Act, though 

he is only in his seventieth ye~r , and has 

not yet seen his seventieth birthday. So again 

of a child ag ed seven years and one month , 

being in his eighth year, he cannot be considered 

seven years of age. A nd this, it is convenien t 

to observe, is the general rule where any questio n 

of age comes in, as e. g ., in the case of murder 

of a child under ten (case of F eng Chiu-erh , 

~~ jL )G , P. A . S . P. A pp. VII), rape of a g irl 
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under twelve etc. Furthermore, m the case of 

youth, the age alone considered is the age at 

the time the offence was committed (not at 

the time of trial) : in the case of an aged 

offender, age may be pleaded not only_ at, but 

after trial, if the sentence has not been carried 

out by the time the necessary age has been 

attained. 

SOLE REPRESENTATIVE _jf( jf;~ 

Chinese law regarding the contmuance of the 

succession of a family as infinitely important, in 

general allows an offender to escape the 

consequences of his offence - usually in the end 

by commuting the penalty to a fine -· if he is 

the sole dependence of his fam!ly ~ * W/ ~. 
Not seldom no fine even is imposed, the offender 

escaping scatheless. The leniency extends to 

most classes of offences it would seem, even 

to cases of homicide. So in an instance of 

unintentional homicide, an offender may· plead 

that he is an only son of a chaste widow, 

when his name may be placed on the deferred 

list. (H . A . H. L. vol. I I. p. 2 2 ) . The leniency 
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does not apparently strictly extend to cases of 

intentional homicide, and certainly does not to 

the gravest offences, such as treason; but as 

regards the former, it is open to question 

whether so strong a plea would not prevail 

m every instance. So if a sole representative 

kill s his wife, the view taken is that the 

succession is more important than a better 

half' s life Ja ~ mt ~ ~ ;!t If![* rfUPJ ft1.i 
£ (H. A. H. L. vol. II. p. 53). 

An only son, the sole support of aged 

parents, though excused transportation, may not 

be excused straightway. So where a son killed 

his half-brother, and obtained reduction of the 

the capital penalty to transportation for life, 

on the ground that the homicide was in his 

mother 's defence , and put in the further plea 

that he was a sole representative, in order to 

get ·entirely excused, the Emperor declined to 

allow him to go free at once. "He is somewhat 

"forward;" said His Majesty, "detain him for 

"a year or so, until this quality is corrected." 

Though excused punishment- transportation, 

ha rd labour , whatever it may be - a sole 
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representative must make good the amount of 

money etc., that he may have stolen, or the 

funeral expenses etc., the result of his offence. 

It was formerly the rule that where the plea 

of a sole representative was advanced, the 

Governor had to investigate the circumstances 

· in person. The relatives of the deceased were 

not required to give bonds assenting to the 

plea, but they were to be present when it was 

urged, and were to have an opportunity of 

protesting against its allowance. As these 

provincial investigations were shown to be 

extremely inconvenient, from the difficulty of 

collecting the witnesses, it was eventually 

determined, that where the scene of action 

was over eight hundred lz" from the provincial 

capital, the Intendants of Circuit should deal 

with the case, and that where the relatives 

were too old or too sick to appear, deputies 

might take their evidence at their abode (H. 

A. H. L. vol. II. p. 42) - cf. evidence de 

bene esse. 

The existence of this plea accounts for some 

incongruities in the law, and the celebrated 
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American case, wherein a man who was 

convicted of murdering his father and mother, 

pleaded in extenuation that he was an orphan, 

has its parallel in the case of Wu Erh-tzti, 

:lit =. y, who successfully pleaded that he 

was an only son, and thereby entitled to 

commutation of the penalty of his offence, 

though he became so by killing his brother -

the offence for which he was being tried (H. 

A . H. L. vol. I I. p. 57). 

Akin to the plea of sole representative is. 

the plea' of sole support of aged relatives 

~JL:~· T !iL. 

WOMEN 

Women are ordinarily allowed to commute 

transporL:.tion and pena:l servitude by fine -

the former penalties being consid~red inapplicable 

to them. The leniency, under exceptional 

circumstances, has been disallowed; so ·in the 

case of Mrs Chu, ~ J:t, who was declared to 

be such a virago, that neither her own, nor 

her deceased husband 's family would have 

anything to do with her~ it: 'iJfE g:I Z ~ ~Jt. 
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The virago was accordingly sent to work out 

her sentence of transportation on penal servitude 

in a Tartar garrison (H. A. H. L. vol. XLVIII. 

p. So) . According to the old law, women were 

not to be imprisoned, save in capital cases, and 

in cases of adultery - and the penalty was 

commutable by fine. This leniency has been 

altered ( v. Imprisonment). 

Bambooing, again, is a punishment which 

Chinese decency considers should not be inflicted 

upon women, and is ordinarily commuted for 

a fine. In the case, however, of those who have 

led licentious lives, and so forfeited their claims 

to consideration, the punishment will not be 

foregone (H. A. H. L. vol. XXVII . p. 54) -

and so also of adultery. Squabbling wives and 

concubines are also considered suitable subjects 

for the bamboo. Where the punishment is 

inflicted, the woman may ordinarily retain both 

her inner garment and a sing le outer one: 

in the case of adultery and offences of a like 

disgraceful nature, however~ the inner garment 

alone may be retained. 

Even licentious women (though receiving, 
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as above stated, their quantum of the bamboo), 

are allowed to commute transportation for the 

cangue according to scale. Thus, twenty days 

cangue are considered the equivalent of one 

year's transportation, and ten days are added 

for each additional year of the latter punishment 

- e. g ., thirty days cangue = two year's 

transportation, forty days = three years' -

until the limit of two months' cangue has 

been reached, which Is considered as an 

equivalent of transportation for life. 

SECTION Ill - PRIVILEGE AND PRIVILEGED CLASSES 

PRIVILEGE AND PRIVILEGED CLASSES 

Privilege is acknowledged before the law, 

and eight grounds therefor j\ ~ are recorded 

in the ,.fflJ Jill, and incorporated in the Code, i.e., 
Imperial connection, length of service, ~rorth 

of service, righteousness, ability, patriotic zeal, 

high rank , and privileged descent. In the wider, 

but not the technical sense, the treatment of aged 

offenders, of juveniles, of sole representatives, 
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and of women, is in China a question of 

privilege, and the objects themselves form 

into very real classes of privileged persons. 

The effect of privilege is to cause considerable 

mitigation, and to confer certain favours - in 

either case, strictly leg al effects duly incorporated 

in the system. 

On a privileged person committing an offence, 

a representation thereof is straightway made 

t.o the Emperor, and it is not lawful to proceed 

further in the case, until His Majesty's commands 

have been received - and the privilege further 

extends to a privileged person's parents , 

g randparents, wife, son, or grandson. A traitor 

will not receive the benefit of this law. 

The privileged classes herein dea:t with are 

the Imperial connection, the nobility, officials 

and graduates. 

In regard of the Imperial Family, . there are 

included herein , all relatives of His Imperial 

Maj esty who are descended from the same 

ancestors, all relations to the fourth degree of 

His Imperial Majesty's g randparents, a ll relations 

to the third degree of H er Majesty the E mpress, 
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all relations to the second degree of the Heir 

Apparent. 

A case 111 which a member of the Imperial 

Family is concerned is not to be dealt with 

through the ordinary channels, but such member 

will be dealt with differentially, and receive lenient 

treatment. The privilege is comprehensive. Thus 

in the case of Heng Te, lr.a :fi, the offender 

became drunk and unruly in a magistrate's 

office : the Board decided that he ought to 

receive eighty blows, but as he was a member 

of the Imperial Family, and an hereditary 

official, the case was to be left for the Board 

of War to fix the penalty (H. A. H. L. Supp. 

vol. X. p. 67) - which latter was probably 

either mitigated to a fine or excused. This 

differential treatment often takes the form of 

stoppage of the maintenance allowance i1J {~ 
fur a period - sometimes for ten year's or 

more: and this discipline extends to even the 

Princes of the Blood. 

That important class, the Imperial eunuchs 

"j:. ~, have also many privileges similar to the 

foregoing, but in less degree. They are membets 
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of the Imperial Household, and therefore entitled 

to consideration. But they are regarded in 

ways with a somewhat subtle tenderness: they 

must not have any intercourse with the outer 

world ~ fl * ~ ~ ~~ A ~ ~, . and the 

magistrates are responsible for their arrest if 

they are found outside Pe~ing (H. A. H. L. 
vol. LI. p. 7I ). But though the Emperor 

Tao Kuang insisted upon this latter point, 

they do in fact occasionally visit the provinces. 

A head eun~ch §@ -;k fKf may be treated 

with greater severitY,. 

The official class, especially officials in office, 

receive exceptional treatment. Any official 

sentenced to death may claim commutation 

to transportation, and when sentenced to 

transportation, unless the offence be in itself 

infamous, may claim exception from . branding 

(H. A. H. L. vol. XI. p. · 38). Any official 

sentenced to banishment and corporal punishment 

will be required to undergo the former, but 

will obtain remission of the latter without fine. 

Any official who has been degraded may also 

in such case commute the corporal punishment 
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but here a special memorial must be 

submitted for the Imperial consideration m 

each instance. (H. A. H. L. vol. L p. 4) . 

Any official sentenced to banishment may 

obtain commutation to corporal punishment, 

and the>n may obtain remission of the latter 

by paying the full fine. 

The person of an official in office is regarded 

with considerable special . solicitude. Offences 

by such an official in his public capacity are, 

in practice , regarded with comparative leniency, 

though in law such cases are punishable with 

penalties of a varying number of strokes with 

the bamboo, commutable by forfeiture of salary 

for varymg periods degradation being 

accorded in tl)e more serious cases. Offences 

by an official in office of a private character 

are visited with somewhat greater rigour than 

the above - forfeiture of salary and degradation 

being the correctives as before. It is .to be 

noted that an official must hold office and be 

on full pay, for offences committed by or against 

him to be considered as offences by or against 

officers of the Government (H. A. H. L. vol. 
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LII. p. 46). But although this is so, if an 

official retires in a regular manner from office , 

his other priv ileges still continue, and his person 

is still sacred so far as those previously under 

his jurisdiction are concerned. So in the case 

of Chang W en-hsiu ~ 3( ?Jfj , sentenced to 

decapitation for causing the death of a retired 

police officer, the Board disapproving the 

original provincial sentence of strangulation 

for killing in an ordinary affray (P. A. S. P. 

vol. XIX. p. 33). Officials are considered 

to have retired in a regular manner, when 

transferred from one post to another, or when 

they have obtained leave to retire, by reason 

of infirmity, age, or the death of relatives. 

Persons who have acquired honorary distinction s, 

on account of the elevation of their children 

or descendants have, in these particulars, the 

status of officials who have retired regularly . 

Offences committed by officials prior to tl1 eir 

elevation, but not tried until subsequently thereto 

may be redeemed by fin e according to scale. 

An official degraded for an offence of a private 

nature is in the position of an ordinary individual. 
C. E . G. 8 
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The nobility and officials (m or out of office) 

of above the 5th g rade enjoy certain other 

amenities. In· either case; if the offender be 

in prison, his relatives have a right to see 

him, and if he be sentenced to transportation, 

they may accompany him on his way. Ag'ain, 

where such an offender dies, whether in gaol, 

or on his way . to his place of punishment, the 

evidence of his relatives is to be included in 

the circumstances of the death . 

Members of the Tartar Banner force are to 

receive corporal punishment, but with the whip, 

and not with the bamboo . As for transportation, / 

they may commute the same for the cangue, 

according to scale. 

Graduates (the !z'terati class), are also highly 

tavoured, and it is immaterial whether the degree 

be a bought one, or obtained in the ordinary 

man ner. Graduates are allovv:ed to commute 

ordinary offences by paying a fine, but 'not so 

'Nhere the offence be rape or robbery, or 

offences of a disgraceful character (H . A. H . 

L. vo l. XV l. p. 77). A graduate , like an official, 

:-nay, it would seem, if sentenced to death, claim 
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commutation to transportation ; and when 

sentenced to transportation, may obtain 

commutation to corporal punishment - while 

remission of the latter may be procured on 

payment of a fine (as in the case of an official). 

F ur.ther, when sentenced to transportation , unless 

the offence be in itself infamous, a graduate 

may claim exemption from branding (H . A. 

H. L. vol. XI. p. 38). 

Priests (v. Relz'gz'on) do not recetve any 

considei·ation - on the contrary , they are 

exceptionally severely treated. 

SECTION IV - ACTS OF GRACE 

ACTS OF GRACE 

Whenever an Emperor celebrates hi s jubilee,. 

or his marriage, or the attainment of hi s 

seventieth or eightieth year, or, in short , 

whenever an excuse can be found , he publi shes 

an Act of Grace. 

Acts of Grace are either ordinary or 

extraordinary, and the effect differs in either 
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case. A n extraordinary Act of Grace ]\. f!X 
extends to a ll save the very worst offenders, 

and its effect is not only to cause the remission of 

the punishment, but also to cause the entire 

cancellation of the offence - thus a thief 

pardoned under such an Act is dealt with as 

for a fi rst offen ce if he offend again. An ordinary 

Act of Grace 1ij• flfr. and General Gaol Delivery 

m :t! ~ ~ .m ~ extends to a more limited 

class of offences, and only remits or commutes 

the punishment : the stigma remains, and the 

relapsed offender has his former offence considered 

in his sentence (I-I. A . H. L. vol. XVII. p. 42)­

the penalty due to his present offence being 

increased a degree (H . A . H. L. W II). 

The effect of an A ct of Grace is , however, a 

difficult subject, and it is well to speak under 

correction, for not only does · it appear that 

high official after high official has failed to 

master the mystery, but the rulings 'of the 

Board, in dealing , not only with cases of 

relapsed offenders, bu t with features affecting 

these enactments generally, do not seem to 

have been aiways consistent one with another. 



ACTS OF GRACE 1 1 7 

The Board, however, admits that Acts of Grace 

and their interpretation proceed on no fixed 

principle - they are extraordinary measures 

administered to suit the circumstances of the 

occasion ffil: (fif ~ ;ii ~ "fp ~ }1j ~ Jj} (H . 

A . H. L. vol. XVII. p. 59). As one judge 

declares, the subject is full of peculiarity. 

It may, at all events , be stated with tolerable 

accuracy that, to give a striking example, an 

ordinary offender considered worthy of death, 

and so sentenced, may, under an extraordinary 

Act of Grace, escape without a stig ma and at 

once, while, under ordinary Acts of Grace, such 

an offender may reasonably hope that his 

· punisl1ment will be reduced degree after degree, 

until he finds himself a free man - thoug h 

with the stigma of his offence upon him . 

Generally speaking, any A ct of Grace will 

extend to offenders at any period , before 

trial, on trial, after convicti on, on th eir way 

to punishment (e . g. transportation), on and 

after arrival there. V\Then th e offenJer 1s m 

hiding at the time, he cannot plead the Act, 

though he can if no . charge has been laid , 
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and his criminality is subsequently discovered 

(H . A. H . L. riD II). Special .provision is 

also sometimes made that offenders of seventy 

years of age or over, or who have behaved 

well for three years since conviction, shall, unless 

their offence come within the Ten F elonies + 
~, receive a fre e pardon. 

lt follows also, naturally, that where the 

principal, sentenced capitally, receives a pardon, 

the accessories, who have been sentenced to 

penal servitude, shall also be released. 

Where capital offences have been commuted 

to transportation for life , an Act of Grace 

all-owing redemption of the latter penalty by 

fin e only applies to cases of long standing, 

and the fin e is to be the equivalent of the 

penalty to which the offender was originally 

sentenced . 

The Ten F elonies are generally excepted 

fr om the benefit of an Act of Grace, and , in 

the early days of the dynasty at least, offences 

against martial lavv an d the harbouring of 

deserters also The various Acts, however, differ 

in the offences covered by them. Thus, in that 
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published on the accesswn of Chia Ch'ing, in 

addition to the offences above mentioned, 

forty-seven capital offences were, in effect, 

excepted from the operation of the Act, 

although but forty-three were specified therein. 

As, therefore, the offences specified would not 

complete the catalogue of crime, 1t was further 

laid down in the Act, that unspecified offences 

of similar nature should be dealt with under 

one or oth€'r of the categories specified in the 

list, an were to be considered as if originally 

eml-.. deed within the meaning of such simila r 

and specified categories . The p1"incipl e foll owed 

in this Act is evident enough ; na mely, that 

ordinary offences, for which. no special g round 

for severity existed , should be excused; · that 

the more !7erfous offen ces, which it wol!lcl be 

dangerous to excuse, should be punished; a nd 

that the spirit of the A ct might be followed, 

and not its mere letter, provision W2S made 

; that un enumera tecl offences. might be dealt 

with on their merits. 

The follo wi!1g lists show what offences have 

been excused under Acts of Grace , e ither on 
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the instant, or after the application of the 

bamboo, and what offences have been excepted 

from their operation. 

Offences excused. -

Killing 10 an affray . 

Killing in a planned affray - taking a principal part therein. 

Killing a bystander by acc iden t in an affray". 

'vVounding severe ly in a planned affray where in homicide occurs. 

K illin g in course of sport. 

Killing de liberately: being an accesso ry actually taking part 

there in : provide<.! the killing was not influe nced by lucre or 

malice, and did not occ ur in the course of rape or robbery. 

Killin g de liberate ly an immediate relation, if for cause, and not 

for cruel ty. 

Killing an immed ia te relat ion : prov ided it be done in ignorance 

o f any existing relationship , .and provided the case is capable of 

being treated as between ordin ary persons. 

K illing a wife deli berately , if for cause and not for cruelty. 

Beating and killing a wife. 

K illing a wife and her paramour, and then fleeing. 

Liabi li ty of a wife for the killing of her husband by her 

paramou r she bei ng ignorant thereof. 

Killing an elder sister' s husband by str iking him. 

Beating and killing a junior relation by marriage - the 

junior being within the degrees of mourning. 

Plann ing the deliberate killing of a junior and causing hi s 

death , if for cause and not fo r cruelty. 

Beating and killing the wife of a distant junior relation . 

Killing deliberately one's hired se rvan t. 

Killing the servant of a junior relat ion by striking. him. 
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Killing the slave of another - the slayer being a respectable 

person . 

Worrying a person to death. 

K illing an offender who has ueeri captured by the slayer and 

has not resisted ari·est. 

Attempting rape, and thereby causing the victim to commit 

sti icide. 

Oppressing the people, and thereby causing_ death - by civil 

and military officers, presuming on their position .. 

Bringing a false acCllsa tion, and thereby causing the death of. 

the accused. 

Smuggling in bodies of ten or more and resisting arrest: 

provided the smugglers be unarmed and do no injury. 

Robbery with violence, wherein wounds are inflicted, but homicide 

does not occur. 

Theft to a capital amoun t: provided there be no aggravating 

circumstances. 

Theft on thi rd conviction for stealing an amount exceeding 

Tls. so. 
The embezzlement by unsalaried persons of Gove rnment fund s 

to the amount of Tls. 120. 

Obtaining Tls. 10 or more .by means of a sham warrant- taking 

a principal part therein. 

Inveigling away young persons no't being parties thereto. 

Opening a coffin to see that the corpse the rein has not been 

injured - taking a principal part in the offence. 

The opening of gambling houses by bannermen for ten days 01 

more, , cin third conviction. 

The resi sting his arrest by a thie f, who has used cutting 

instruments, but has not done fata inju.ry . 

The escaping from thei~ place of punishment and subsequen t 

commission of transportable offences by convicts . 
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Taking bribes from convicts to assist them to escape; where 

the amount is within Tls. r 20. 

Offences excused after bambooing~ -It is not 

unusual to provide that, preliminary to release · 

under the Act, certain classes of offenders shall 

undergo a slight treatment of the bamboo. 

Thus, it has been provided that women who 

plan the death of their paramours, repenting 

of their sin and desiring to break it off, are, 

preliminary to release, to be treated with twenty 

blows of the heavy bamboo: and similarly 

with slaves who beat, and thereby cause the 

death of, respectable persons; and so with 

those of tender years who beat, and thereby 

cause the death of, their cousins within the 

degrees of mourning; and so with offenders 

who with excuse resist arrest, and kill the 

person seizing them. In a well-known Act of 

Grace, dated the twelfth day of the ninth month 

of the twenty-fifth year of Chia Ch'ing, like 

provision was made for the following offences: 

Striking a senior, and killing him thereby. 

Offences of such a class as that committed by a son or grandson, 
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who, by his immoral practices, causes his parents to commit suicide, 

and is not sentenced to immediate death . 

Responsibility attaching to a naughty wife whose paramour 

kills her husband - she being neither privy to the matter, nor 

hushing it up. 

The terrorising; beating, and killing of the people by civil and 

military officials. 

Abuse of authority, and thereby causing a person to commit 

suicide. 

Bringing a false accusation of theft, and causing loss of life 

thereby. 

Bringing a false accusation, and thereby causing the death of 

the accused. 

Resisting arrest and killing the would-be captors, under mitigating 

circumstances. 

The resisting his arrest by a dissolute person, who al so wounds 

his would-be captors. 

Piracy on river or land, there being mitigating circumstances, 

and the pirates delivering themselves up to justice of their o wn 

motion, or knowing that warrants are out for their arres t. 

Robbery and murder by accomplices who have taken part rn 

the· violence offered. 

Robbery, using sharp instruments at the time. 

Robbery of the first class, or theft by servants or others to the 

amount of Tls . 500 or over. 

Theft , using sharp in strum ents at the time, and with th em 

resi sting arres t. · and wounding the would-be captors . 

.Bei.ng an accomplice in an unsuccessful swindling case. 

Attempted rape, aggravated by wounding the victim with sharp 

instruments. 

Being an accomplice of some illegal organisation , such as the Red 

Whiskered sect, and thereby becoming liable to capital puni shment. 
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the corpse, b~t not doing the latter any injury. 

Offences excepted. Many 

capital and transportable, have 

offences, both 

been excepted 

from the operation of Acts of Grace. 

Pl.,tting rebellion. 

1-lesponsibili ty of relatives for the actual rebellion of their 

kindred. 

Responsibility of a convict for the treason of a relation. 

Deserting from the army in time of war, and committing offences. 

Condu ct affecti ng military operations, or acting as a spy' on the 

fronti er. 

Keeping back military intelligecce, if injury be done thereby: 

The los in g of their posts by frontier commanders. 

Entering into relations with foreigners, and cheating them. 

Striking an official, by a bannerman oi· employe ~.where the 

offence be treated as transpdrtable. 

Insulting and injuring a ;uperior officer, by a bannerman or 

employ e - where the offence be treated as transportable. 

Actual embezzlement of Government funds by salaried officials, 

but not by a private individual sentenced under the statute hereon. 

Embezzlement of Government funds by a salaried official to the 

amount of Tls. 8o or more. 

Voluntarily joining an illegal and (l etestable sect, and committing 

an offence punishable with military se rvitude. 

Res ponsibility of relations in the case of the above offence. 

Affiliation in an illegal socie ty or brotherhood. 

The bringing of false cap ital charge s by the police. 

Forging offic ial documents charging individual s with crimes. 
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Designed aggravation or mitigation of indictments by magistra te 's 

clerks. 

Outrageously entering a public Court, and insulting a magistrate, 

or mobbing an official - where the offence is aggravated by 

violence or special gravity. 

Outra~eously inciting suitors to contempt of Court - but not 

if gui l ty in one instance only, though tri ed under the statute hereon. 

Ruffianism . 

Propagating false reports to the disturbance of the public peace . 

Inciting a brea.ch of the law, leading to an offender being 

sentenced to death, or otherwise causing loss ·of life. 

Continually · causing turm~i l and rowdy disturbances - in the 

case of those who, persisting in their evil ways, are a source of 

danger to th e public weal, and cause loss of life. 

Taking advantage of the position of se rvant .to an official, and 

causing disturbance in the postal se rvice. 

Collecting in force to rescue prisoners, if the police be wounded. 

Outrageously set ting fire , for lucre, to . publ ic or private bui ldi ngs, 

treasuries, or granaries. 

Outrageously se tting fire to any building, whet~er for re~enge 

or lucre, and whether the fire be put out at once or spread to 

adjacen t buil dings, if the offence be treated as transportab le, and 

though robbery has not been committed. 

Poisoning . 

Parricide. 

Killing three of a family . 

Causing the death of anyone with a view to personal gain, or 

k illing generally. 

Killing with intent. 

Killing a bystander by accid.ent 1 intending to ki ll someone else. 

Planning murder - the principal thereto : and the accessory 

also, if interested therein. 
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The beating and killing of senior relations by an unruly junior. 

Neglec ting the support of parents, and causing their death or 

su icide thereby. 

Complicity in robbery or immorality, and causing a parent's 

death or suicide thereby. 

Beating to death or killing with a sharp instrument an immediate 

senior relation, though on the spur of the moment, and consequent . . 
on the misbehaviour of the said relation (recommeNded by the Board 

for exemption, but .by Imperial Decree added to the exceptions). 

Worrying to death a near and senior relation. 

Without murderous intent wounding and causing the ·death of 

an elder brother (recommended by tlu Board for exemption, but 

by Imperial Decree added to the exceptions). 

The killing, at his mother's command, of an, elder brother of a 

former wife (who has since . remarried) of the slayer's late 

father (id.). 

Planning the deliberate killing of her husband by an adulterous 

wife. 

Agreement of a wife to deliberately : :11 her husband at the 

instigation of her paramour. 

Concealment by a guilty wife of the deliberate killing of her 

husband by her . paramour. 

Intentionally killing a wife, without good cause and out of 

cruelty . 

.Intentionally killing a yqunger brother or cousin, without good 

cause and out of cruelty. 

Deliberately planning the death of a junior - the case being 

treated as intentional killing without good cause and out of · 

cruelty. 

Leading a daughter-in-law into impropriety, and thereby causing 

her to commit su icide. 

The deliberate killing by a slave of his lord. 
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Responsibility of a relation of a slave or hired servant for the 

premeditated killing by the latter of the master. 

Responsibility of a convict for deliberate killing committed by 

a relation, or for premeditated killing committed by a relation, 

whereby three of the aforesaid convict's near relations lose 

their lives. 

Deliberate ki!Iing, consequent on immorality or robbery, by an 

accesso ry taking actual part therein. 

Attempting to rape a widow, and thereby causing her .to 

commit suicide . 

Abduction or forcible marriage of a widow or woman living 

by herself, thereby causing s uch widow or sole woman to commit 

suicide : provided the offence be treated as transportable. 

Raping a girl under twelve yt;ars of age, and thereby causing 

her death. 

· Illegal employment of torture, causing death thereby. 

Bringing a false accusation against persons under torture, and 

thereby causing the death of one or more. 

Beating and killing prisoners by anyone in prison. 

Killing a person resisting sale. 

Witchcraft, with fatal result s there by. 

Resisting arrest, fatal results following tLereon, and the 

circumstances being grave. 

Theft and resisting arrest, fatal results following thereon -

takiug- a principal part therein. 

Robbery with violence, whether originally premeditated or not. 

Robbery causing the death of the person robbed - taking a 

principal part therein . 

Theft to a considerable extent, coupled with violent resistance 

to arrest. 

Persistent theft. 

Raping the wife of a senior relation. 



rz8 OFFENCES EXCEPTED 

Rapin g a relative of or within the fourth degree. 

Attempting to rape a daughter-in-la.w. 

Defiling a sister-in-law. 

D efilin g a n aunt within the degrees of mourning. 

De filin g ha lf- siste rs by the same mother. 

The defiling by a slave of his master's concubine. 

Seduction and sale of the relations of his lord by a slave or a 

hired serv:.nt. 

Kidnapping and rape of respectable children- taking a principal 

h
I . 

part t erem. 

Ki ''lapping respectable women, and marrying them by force. 

Usin(; 'Pells or drugs to kidnap children . 

Pretending to act as a broker, buying women , and living on 

the proceeds of their forced prostitution - if of long continuance, 

and treated as a case deserving military servitude. 

Reduction to impotency by immoral practices - taking a 

principal part therein. 

Beating and wounding a near and senior relation. 

The wounding with sharp instruments of a near and senior 

relation by an unruly junior. 

. The beating of her husband or master by a wife or con:•tbine 

respectively. 

The- beating ' of her master's wife by a concubine. 

The assaulting by slaves of their lords. 

Salt smuggling in bands of ten or more, where the smugglers 

are armed and resist arrest. 

The bringing of a false accusation of a junior against a senior, 

or by slaves and hired men against their lords. 

The brin ging of a false accusa tion by a servant against his master. 

ConviGtion for an offence at the request of a parent or grand­

parent, the latter being unwilling to receive back their oifending 

relation . 
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Hushing up for money th e de libe ra te killing of a parent or 

grandparen t. 

In conclusion of this subject, it is desirable 

to mention certain points of genera l and specia l 

application in rega rd of branding and the effect 

th ereon of Acts of Grace _ 

The general rule, as regards capital penalties , 

is that an offender obtaining commutation thereof 

under Act of Grace is to be branded (H . A. 

H . L. vol. XVII. p . 53). Sun dry po in ts arise , 

however, as well in respect of other penalties , 

as in respect of capital penalties, on the q uestion 

whether or not an offender shall be branded. 

A nd first it is of g reat importance in thi s 

connection to determine the question of tim e. 

Vl hen was the offence comrn. itted - before 

or after the issue of an Act of Grace? W hen 

was the case tried ? When was the offence 

di scovered ? So of laryeny ; if theft is comm.i tted 

before the issue of an Act of Grace, th oug l;"the 

case did not come before the Court until a fter 

such issue, the offender is to be branded : if 

the thief be an old offender , but the case was 

tried before the issue of an Act of G race, 
C. E . G . 
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the form er brands are to be obliterated only 

if the offence be specified in the Act as excused 

- otherwise the former brands are to be 

renewed. If, after the issue ot an Act of Grace, 

an offender sentenced to a _life penalty escapes, 

and incurs thereby the sentence of three year's 

transportation, the brands are to be obliterated 

(and the offence of escaping excused) : but it 

such offender commit the offence of escape 

before the issue of a r; Act of Grace, though 

excused his escape, his brand is to be renewed. 

Again, if such offender commit one act of robbery 

before, and a second after, the issue of an 

Act of Grace; both case.s coming to light at 

the same time: they are both to be taken 

into consideration, and, in the event of subsequent 

convicti0:1, both cases are to be counted as 

previous offences - and the offender will be 

so branded. Moreover, if such an offender has 

taken upon himself to obliterate his branding , 

or has resisted arrest, and has thereby incurred 

the aggravated penalty of transporta ti on tor 

a term or for life, the form er brand is to be 

renewed. 
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It seems hard in some of these instances to 

discover any sequence of reasoning, but what 

has been already stated must be well borne in 

mind - Acts of Grace and their interpretation 

pro"ceed on no fixed system, and are the servants 

of circumstances. 



CHAPTER IV 

THE POSITION AND LIABILITIES OF 
SUNDRY OFF ICIALS EMPLOYED 

IN THE ADMINISTRATION 

OF JUSTICE 

MAGISTRATES' DUTIES E;rc . - POLI CE ETC . - TIPAOS -

PRIVAT E SALT WATCHERS 

MAGISTRATES' DUTIES - OFFICI AL CARELESSNESS 

Magistrates are under liability to receive and 

act 011 informations or complaints regularly 

presented or .made, subject to penalties varying 

with the nature of the charge, and the effects, 

if any, of their neglect. So, if an information 

touchmg hig h treason be regularly presented, 

and the magistrate does not take the prooer 

measures in regard therewith, if riotous results 

follow, the mag istrate will be decapitated, and 
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if no results follow, he will receive. 100 blows 

and transportation fet: .three years . So, again, 

if a magistrate refuses to receive a regularly 

preferred charge touching parricide, he becomes 

liable to I oo blows, a.nd for such neglect in 

the case of ordinary homicide or robbery, a 

liability to etghty blows is incurred . 

If a magistrate allows an offender to escape 

the penalty due hi_s offence ~ or if he convict 

him of a g raver offence than that of which 

ne IS really g uilty, and he does so witting ly, 

he is liable to the full penalty which, in the 

one case, he ought to have exacted, or which, 

in the other, he has wrongfully imposed. If 

the magistrate committed his error in ignorance, 

the sentence, in eith er instance, is commuted 

five degrees; wh.ile, in the former of the two 

instances given, if he can 1 ~gain the criminal, 

an .additiona 1 commutation of one degree is 

allowed (H. A . H. L. vol. l X. p. 4). Further , 

in regard of an error committed in ignora nce, 

where the magistrate has subsequently discovered 

·· and rectified the same to th e best of his 

ability' he will be rja rdo ned' a lth ough 



I 34 MAG ISTRATES' DUTI ES - OFF ICIAL CARELESSNESS 

the sentence has, been executed, , in the case of 

too lenient a sentence , and will receive a 

mitigation of three degrees in such case, in respect 

of too grave a sentence. 

Carelessness which in Eng land would subject 

an official to a civil action tor damages, in China 

is considered as a criminal offence. A well-known 

instance is that wherein a man was left in prison 

for years, because the clerks omitted his name 

in copying the instructions regarding him (H. A. 

H. L. vol. LIX. p. 7). The remedy is howevet 

somewhat dangerous , . and it is on points such 

as this 1 that the Chinese system contrasts 

disadvantageously with our own : cf. the position 

of a criminal in England before the invention of 

the Habeas Corpus Writ. 

Magistrates are also naturally liable for the 

imprisonment of persons not implicated in an 

offence, that is, if the false imprisonment be with\ 

design, and out of private feeling: and so also, 

but in less degree, where persons summoned to 

give evidence are so imprisoned - though the 

imprisonment be inadvertent: 

A magistrate is, fqrthermore, responsible for the 
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safe keeping of imprisoned offenders , their wearing 

fetters and handcuffs etc., and their general 

treatment - ·be it milder, or more severe, than 

the law prescribes. The penalties vary with the 

particular nature of the offence itself, and the 

offence · of the offender so treated - ranging 

from thirty blows upwards. 

A magistrate who warns a prisoner to escape 

will be held to have a warrant for ·his arrest 

(H . A H. L. Supp. vol. XIV p. 5 r ). 

Dfjinztion. An official in charge of a criminal 

IS styled ffi{f. g , and pending conveyance to a 

magistrate 1/{ :fiP }W A ~I: , incurs speciallia bilities 

thereby. 

POLICE ETC:- TIPAOS- PRIVATE SALT WATCHERS 

Police etc .. - The system providesthat constables 

:flfi ~ shall be held responsible for the detection 

and arrest ~ fJ!i. of criminals, and shall be 

periodically beaten if they fail to produce offenders. 

Where a magistrate has issuP.d a warrant for 

the arrest of a certain offender or offenders, a 

definite period - under the old law, in general 
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thirty clays, but, in the case of larceny varying ­

is prescribed, within which the offender or offenders 

must be produced. Where the offenders are several, 

the production of one-half of them, or of a lesser 

number, if the most guilty be included therein, 

will be held sufficient. If the period be exceeclecl, 

the police-offi cer will incur a penalty one degree 

less heavy than that clue the offender, or the 

most guilty of the offenders, if there be more 

than one. It may be herein added that an officer, 

not being a regular police-officer, but detached 

from his ordinary cluties to perform police functions, 

will, in the case of these offences, receive a penalty 

less by one degree than that attaching to a 

regular police officer. 

This system of responsibility for detection of 

crime and arrest leads ever and again to constables 

putting pressure on other offenders, or, it may be, 

innocent persons, to confess to offences of which 

tney are innocent. Where, on trial, this is discovered 

to be the case , if the person tortured by the 

constable confessed himself e. g. a thief, . and be 

really innocent of all offence, the constable. will 

be sentenced to military servitude ; if the said 
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person be a thief. though innocent of the offence 

in question, the constable will be sentenced to 

three years' transportation (H. A. H. L. vol. 

XL VIII. p. 2 8) . 

If a constable arrests the wrong person, and. 

thereby causes the latter 's death, he will be 

held capitally liable ; and even where there appears 

to be no reason to doubt that he acted honestly, 

and the person dies of disease caught in prison, 

he will be · sentenced to transportation for life 

(H. A. H. L. vol. XLVIII. .p. 29). 

It is bad for a constable to let an offender g o 

E. it ~ i~', but worse for him to equivocate 

about it :j:~ $!* ~ :/t, for thereby he will entail 

upon himself the penalty for slander (H. A. H. 

L. Supp. vol. XIV. p. 51). 

It will go equally hard with a constable who 

allows the escape of an offender he has in custody, 

or who gives the word to on~ for whom he 

holds a warrant (zd.). 

A constable Who takes a bribe ~ ~1( to let 

an offender go, will incur the penalty due the 

latter. This refers to solitary instances of neglect of 

duty ; if the constable received bribes regularly 
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(being, as it were, in the pay of offenders), he 

will be dealt with under another clause -

"constables who maintain and harbour thieves, 

"etc." - and sent to military servitude in the 

swamps (id.). 

In regard of a constable's right of offence or 

defence his powers are strictlylimited. A constable 

duly armed with a warrant and in self-defence is, 

however, practically justified in killing an offender 

who resists him, provided the killing be unintentional 

and in thP act of arrest. A sentence of r oo blows 

will, however, be imposed. 

It is decapitation without appeal for an offender 

to kill a constable armed with a warrant for his 

arrest, whether or not the killing be intentional ; 

but the constable must either have a warrant, 

or be authorised to arrest the offender. If the 

person so killing be not the actual offender, but 

merely involved in the case,' the capital sentence 

is subject to revision (H. . A. H. L. vol. LV. 

p. I 3)· 

Ordinarily the above penalty is increased two 

degrees, if the offender has resisted arrest and 

hurt an officer (H. A. H. L. vol. LV. p. 15). 
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It is strangulation subject to revision if the injury 

done the person arresting an offender amounts 

to breaking a bone (H. A. H. L. vol. LV p. 

26, v. also Excusable Ho1nicide). 

Private detectives B ~ have, apparently, to be 

selected, registered, and provided with a ticket, 

much in the same manner as private _salt watchers 

(i11jra); and when these conditions are complied 

with, the protection accorded an ordinary constable 

1s conferred. 

7 zpaos.-Tipaos and ward elders have authorit-y 

to arrest offenders and hand them over to the 

constituted authorities for trial and punishment ; 

but they cannot claim the benefit of the clauses 

under· which a constable, armed with a warrant 

and in self-defence, . is justified in killing an offender 

who resists him. 

Private Salt Watchers. _ : Private Salt Watchers 

are protected in ~he same way as constables, if 

approved by the local authorities under whose 

jurisdiction they are placed, and registered at the 

Judiciary Board. Th•ey must be carefully selected, 

registered, and provided with a waist ticket by 

the mag istrate, or they will be treated as if they 
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had no status whatever (H. A. H. L. vol. X. 

pp. ro, I r, 12 ). Though, however, they may 

have no proper authority to arrest a smuggler, 

yet, if they shoot a mere thief, sQme consideration 

will, it appears, be shown (v. case of Chiang Li 
:.t~ - illl 'Jl'f ]fi_e:, H . A. H. L. vol. X. p. 20) . As regards 

the· carrying of firearms, they are allowed to do 

so at sundry and special times, subject to the 

proviso that they are not to use them, unless 

resisted by large bodies of armed smugglers, and 

with restriction to arms specially issued to them 

and. registered (H. A . H . L. vol. X . p. 29 -

v. case of Chiang Li supra) . 
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CHAPTER V 

RELATIO NS HIP 

PREFATORY 

The subject of relationship, dealt with but short 

herein , offers one of the widest and most interestir 

fields of research in Chinese Law: China is 

country of relationships , whether natural or artificial, 

anc not a few anomalies are traceable to this 

source. The modes of formation and of dissolution 

of relationships are sufficiently curious, but the 

effects of ties are stranger still. Of these points 

in their order, premising that the subject is not 

easy of concentration, and will, independently 

of this chapter , be dealt with as occas1on 

arises under the head of various offences and 

considerations. 
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SECTION I - NATURAL RELATIONSHIPS- T HE RELATIONS 

Of A C HINESE - GENERAL INFLUENCE 

NAT URAL RI.:.'LA T!ONSJ-f!PS 

T HE RELATIONS OF A CHINESE 

A Chinese has many relations - · far more than 

the average Englishman. So of mother~ , a Chinese 

has not one only but severaL F irstly, there is his 

· own mother - not the mother who bore him, but 

his father 's chief wife : then, there are his other 

mothers - his father's other wives: then, the1e 

is the mother who bore him : then, the mother 

who has brought him up : then, the stepmother, 

if the wife dies and his father supplies her place : 

then, the wife of the relative to whom he has 

been assigned as heir : then, the mother-in-law : 

and so forth. If, then, the consideration merely of 

mothers is somewhat perplexing, the difficulty of 

comprehending the more distant relationships will 

be seen. 

Mourning is worn for four degrees of relations ; 

the kind of mourning, and time for which . it is 

worn , varying with the relationship ; and , in law, 
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relationships more remote in degree than the above 

are not, in general, taken into consideration. 

Relations of the first degree include parents and 

grand-parents, styled the 'nearer rele.tions' in this 

degree ; and also other relationships of the first 

degree more remote than the nearer relations. 

R elationship of the first degree is thus of two 

grades, but inasmuch as the latter grade mentioned 

is in reality another degree of relationship , it is 

so considered as occasion arises in this book, 

and stvled the second degree of relationship . 

Relationships of the first two degrees (drawing 

the above distinction) comprise twenty-four in 

number, of the third fourteen in number, of the 

fourth twenty-one, and of the fifth forty-two. 

This brief sketch indicates the complexity of the 

subject. In dealing with uncles, cousins, and more 

distant relationships tables are essential, and with 

the tables , close attention to see where and how 

the relationship comes in. But the difficulty is 

one to be grappled with , for on the relation in 

which one person stands to another depends the 

nature of the action. 

C. E . (; . 10 
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GENERAL INFLUENCE OF THE CONSIDERATION 

" But it is a case in which relationship Is 

"concerned , " is a common phrase in reports of 

the Chinese Courts, and the judges, instead of 

dismissing an offender with summary chastisement, 

will accordingly sentence him to, very possibly, 

immediate decapitation. So, to kill a person may, 

by virtue of relationship, be, in effect, no offence 

whatever i while to hit a person accidentally may, · 

under the same consideration, be the most hein.ous 

of offences. An injury done by a senior to a 

junior relation is, indeed, generally punished in 

some measure - but the penalty bears no relation 

to the injury. The influence is one which makes 

itself felt throughout all the ramifications of 

relationship : its presence is naturally most manifest 

in the relation of parent and child or of husband 

and wife, but it is also most plainly to be discerned 

in the near relationships other than these. Thus, 

if an uncle or aunt beat their nephews or nieces 

to death, the penalty is but one hundred blows 

and three years' transportation : if they kill them 

intentionally, it is only one hundred blows and 
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transportation for life to 2,ooo li distance : and, 

In respect . of the latter instance, if the act is 

done with the intention of bringing · other people 

into trouble, they are still merely punished with 

military transportation. If a case be aggravated 

by the unnatural relations being influenced by 

designs on the virtue or property of the nephew 

or niece murdered, or by an old hatr~d of th~m, 

the penalty will still only be strangulation subject 

to revision : and though it is . true a decree of 

Ch 'ien Lung provides that, where the case is a 

particularly bad one, the aforesaid senior relations 

may be sentenced to capital punishment, even 

where the above-mentioned special elements of 

aggravation are absent, yet it is also laid down 

in the decree that the sentence shall not be 

carried out. If the junior has been guilty of grave 

offences rendering him capitally liable, it is a 

for tiori a case in which his incensed seniors may 

put him to death - still subject, however, to a 

penalty, though trifling : and so also with a junior 

who is a bad character and is bringing discredit on 

the family. 

The privilege of cutting short a junior 's existence 
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is not , however, extended to the more distant 

relati ves - not even to the head of the 

clan, though in minor matters his power over a 

junior would not be questioned. Still , however, 

allowances will be made, and his position taken 

into consideration in the sentenc--: . 

On the other hand , as regards his juniors , a 

senior is sacred, and thoug h ·acting under orders 

or assisting his seniors to correct him, the juniors 

will be sentenced capitally _if they kill him, arid 

the utmost grace shown them will be that 

execution may be · deferred and subsequently 

commuted. Nor must a junior, though in a painful 

position, endeavour to extricate himself therefrom 

by forcible. remonstrance with his aggressive 

senior - even if he does the latter but very 

slight injury thereby. Sn in the case of Ch 'ang 

Ting-yu ~ J:P~ :E , the offender therein, object<1g 

to having his head knocked against a wall by 

his uncle, made a dig at the latter with ·a knife 

he held in his hand. The unCle was slightly 

wo11nded, but speedily made a complete recovery. 

The offending nephew was sentenced to immediate 

execution, and, as a measure of grace only, the 
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Board allowed commutation to execution subject 

to consideration at the Autumn Assize. It is death 

for a person to draw a knife on his senior in 

the first de~ree, whether he let blood or not ; 

nor will the plea that a junior killed a senior in 

defence of his fatner be of great weight - the 

sentence being transportation. 

It is in general an offence for a junior to bring 

a charge a~ainst his senior blood relations, even 

although the charge be true, and the penalty 

incurred thereby will be one hundred blows and 

transportation for a term (H. A H . L. vol. XL VIII . 

p. 86). If the charge be only partiall y true or 

wholly false, the junior will incur strangulation. 

But the gravity of the offence varies much with 

the nature of the charge, and especially with the 

nearness of the relationship. In the case cited , the 

senior relations included were the parents, paternal 

grandparents, a husband, a husband's parents 

or grandparents. Charges brought against more 

distant relations are far more leniently treated: so 

a charge Lroug ht by a son against matf:rnal 

g randparents, if true, involves but 1 oo blows : and 

a charge against an efder relation in the second 
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degree, if true, involves ninety blows only. Certain 

heinous offences are excepted from the operation 

of this law, e. g., treason, rebellion, compounding 

of serious offences against the State etc. etc. 

However remote the relationship of the parties 

~ ill~ ].i, even though it be so distant . that 

on death no mourning would be worn by the 

one for the other ~ ~ m Jlli m Ji!R' it is 

invariably considered in cases of strife; and where 

the person injured is a senior the punishment of 

the offender is to be increased one degree, so 

far that it does not bring the penalty up to. 

capital punishment. But there must be a palpable 

relationship of some kind, and mere connections 

t'! ~i , however intimate *' :fl }A J; Z *, 
are not considered relations within the meaning 

of the provision hereon. 

Offences against relations are the more 

serious the nearer the relationship ; but there is 

one offence, theft from a relation, in which the 

reverse is the case - thus , theft from a father 

is ·not dealt with so seriously as theft from a 

more distant relation or an outsider. Yet here 

also the penalties for theft by a senior from a 
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JUnior are less severe than for theft by a JUnior 

from a senior (see later - L arceny). 

Where the person who commits an offence 

against another was ignorant of the existence of 

any relationship, he will not inclir the aggravated 

penalty: on the other hand , a person ignorant of 

the existence of any relationship may subsequently 

claim any benefit it may confer v. case of 

P'eng Chih-mii1g ~ Z :t (P . A. S . P . vol. 

XV. p. 8). 

There IS also another subject in to which the 

question of relationship enters, of which it is 

· desirable to make note here - i. e. the liability 

of relations for offences committed by one: of 

their body. T he liability may obviolisly arise in 

several ways, but is in general distinguished by 

a characteristic peculiarity - its orig in , not fro m 

active instigation, but from the passive condition 

of relationship. A senior rela tion is usually liable 

for a junior 's offence (subject of course to such 

considerations as age, etc.), though the penalty 

will generally not b e heavy. A senior is under 

no obligation to condone an offence which has 

not yet come to light , as is the case with a junior 
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(infra) - and if he does so, that is his affair. 

The· question as to a senior's knowledge of the 

commission of an offence is immaterial. Thus a · 

son commits an offence, and whether or not the 

father has knowledge of it, he will be liable. So 

a father was sentenced to one hundred blows, 

because his son (unknown to the parent) had 

abducted a young woman (H. A. ,H. L. vol. IX. 

p. 7). A junior relation is also usually liable for 

his senior's offence, and · more heavily so than a 

senior- is for a junior. A junior is also in a more 

difficult position, and his liability may be of a 

double nature - he has not the freedom of a senior, 

and so his duty is in general to condone the 

offence, if it has not yet come to light; and if 

it has, he may or may not be liable, according as 

such questions as the nature of the offence, of sole 

representative, of age, etc., etc., are of weight. 

Treason is the only offence a relative has no right 

to condone, and even here a junior must be able to 

prove the charge, or he must pay the penalty : 

and juniors and wives must suffer punishment for 

the actual treason of a senior or a husband. . . 

In certain cases the relatives of offenders are 
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declared incapable of attending the examinations ; 

but this is extra-legal rigour- a m~asure adopted 

to meet the exigencies of a particular case 

1}?, rm m¥~ 1Jfi: I* M ·nx i91J (H. A. .H. L. vol. 

XL p. 36). 

SECTION II - PARENT AND CH ILD 

PARENT AND CHILD 

Parents, grandparents, and those who stand in 

loco parentis, are, as respects their children, in the 

same position ; and it is the same offence to be 

unfilial to the person who stands in loco parentzs, 

as it is to be so _to the true parents (H. A. H. L. 
Supp. vol. XI. p. 67). 

Parents etc., have the power of sending their 

children to Botany Bay; and the power seems to 

be exercised on very slight grounds - as in the 

case of Shen Ching-ch'Uan YJL ~ 1£ , who had 

borrowed money and spent it (H. A. H. L. Supp. 

vol. I. p. I 3); or in the case of the brothers Yang 

~, who had disobeyed their father on one 
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occasion only (H. A. H. L. Supp. vol. I. p. I 4). 

If parents bring their children before the Courts, 

the magistrates are instructed to sentence them 

to transportation on the plantations, without going 

further into the case. The parents are the best 

judges , and treating their children leniently may 

lead to serious results. The only exception to 

the rule is where a widow brings up her husband's 

son by another wife, and , in this case, the 

circumstances are to be inquired into (v. case 

of Sun Mou .tffi fit (P. A. S. P. vol. XXVIII. 

p. IO). 

If their children are disobedient, parents have 

the power of handing them over to the Court 

¥_ J! with the request that they m<1y be 

transported to the plantations. Thus, in the case 

of Ch'eng Pallg-kuei f~ ~ ti, a man and his 

wife_ were transported for life for disobedience to 

their parents, and answering back when rebuked 

(H. A. H. L. vol. XLIX. p. 5 I). Running away 

from home .for two years, has also been considered 

sufficient g round for such treatment (H. A. H. L. 

vol. XLIX . p. 54); and likewise the pawning of 

a mother's clothes to pay gambling debts (H. 
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A. H. L. vol. XLIX. p. 55). But the Reports 

are, in fact, full of such cases. 

Under ordinary circumstances, some considerable 

mitigation is allowed a son so sentenced. Thus 

he is allowed to benefit under an Act of Grace, 

and to commute his term for one month 's cangue. 

Again, if the ,parents die during the son' s term 

of punishment, he will be allowed to return and 

bury them - provided the offence be but a solitary 

instance of disobedience {fl?J 1iJ fq~ ~~, and the 

son has behaved himself properly in confinement. 

If the son be a ne 'er-do-well ~~ti *~ ::f. ~~~ , and 

has been brought before the authorities on 

another or other occasions, no mitigation _ of his 

sentence will be allowed. Thus, there is a case 

where a son was transported for leading a fast 

life and being disobedient. Released subsequently 

by ProclamatiDn, he ventun~d to get drunk , and 

was for this again sent to transportation for life, 

and refused the benefit of any future Act of 

Grace. 

As regards personal correction, though parents 

have ample powers, their actions must be reasonable . 

It is supposed to be improper to correct a disobedient 
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son unreasonably. T!ms if a father beats his 

disobedient son to death, he will be liable therefor 

to one hundred blows : or if he kills his son 

without just cause, he will be liable to sixty 

blows and one year 's transportation. But· if the 

killing be consequent on the son's abusing or 

striking his justly angry parents, no notice. will 

be taken ol the affair (H. A . H. L. vol XLIV. 

p. 1 ). The plea of provocation is made full use 

of. So a grandfather, who buried his. son alive, 

was let off because the boy abused him (z"d.) : 

and it is quite permissible for a father to strangle 

his daughter, if she misbehaves (H. A. H. L. vol. 

XLIV. p. 2 ) . A father who strangled his son 

for stealing watermelons now and then did not, 

however, escape so easily - he received one 

hundred blows (H. A. H. L. vol. ·XLIV. p. 4) . 

Not only may the parent himself stiffly correct 

an abusive and disobedient son, but another 

person may do so at the parent's request, and 

if the deputy kills the son, he will only be 

liable to receive ninety blows - as in the case 

of Chang I-kao ~ ~ ~, who, at the request 

of the father, beat the son to death, f~r objecting 
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to being given up to justice and using abusive 

language (H. A. H. L. Supp. vol. XII. p. 3). 

It has been stated (supra) that a parent who 

kills a child without just cause will receive some 

slight punishment ; a fortiori in the case of a 

parent who kills a child merely from motives-of 

temper or cruelty - yet, such is the · tie of 

relationship, that here also the ·penalty is out of 

all proportion to the offence. So in the very 

bad case of Mrs Wang nee Li ±$~ ,wherein 
a mother murdered her son, because he interfered 

with her improper tastes. Admittedly the woman 

was undeserving of consideration; but her son's 

feelings must be respected, though he was in 

the spirit world ; and as it was clear that he 

would not wish his mother to be hanged, she 

was merely given to the Tartars as a slave 

(P. A. S. P. vol. XXV. p. 22) - cf. the case 

of a mother-in-law under SJmJJar circumstances , 

who, if she murders her daughter-in~law , may 

be held capitally liable. 

A parent may, apparently, for good cause 

shown, sell a child of tender years; but not 

apparently for lust of gain. Such cases are to be 
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judged according to their merits. The power 

however exists, and is exercised (v . also Master 

and Slave). This power does not extend to those 

who stand merely in loco parentis, and selling 

by ·such a person will be treated as kidnapping 

in the 2 nd degree (H . A. H . L. vol. XX. p. 2 2): 

and a fortiori the power does not extend 

merely to those who have charge of a child, 

under penalty of the heaviest form of military 

servitude. It makes a difference if the child is 

over ten. 

A person who causes his parents death , directly 

or indirectly, intentionally or accidentally, is liable 

to capital punishment, genenilly of the more severe 

kinds - and, if the act be intentional, to the 

extreme pen<dty of the law. From its indirect 

aspect, the subject is closely connected with the 

curious position of responsibility (q. v) ; but,, on 

the consideration of its direct aspect, a few words 

may be offered. 

The position of an offender who directly, and 

intentionally, kills his parents, is obvious - the 

penalty being the lingering death. 

The- position of an offender who directly, though 
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accidentally, causes his parents death , is not so 

clear. By the old law, a woman, who was the 

accidental agent of her parents' death, was sentenced 

to strangulation subject to the presentation of a 

confidential report to the Board - - _ with the t;esult 

of commutation to transportation redeemable by 

fine : a man, on the other hand , and under the 

same circumstances, would be actuallytransported_ 

Later legislation , therefore,provided that the sentence 

of death should not be commuted as a matter of 

course, but should be considered at the Autumnal 

Revision, and dealt with as circumstances required 

(H, A. H. L. vol. XLIV. p. I 9). An inspecti~n 

of the cases on the subject shows, however , 

. that, in practice, accidentally causing the death of 

a parent is invariably treated much more severely. 

Thus, in the case of Tan Ya-chiu §~El }L, 
wherein it appeared that a man had been struggling 

with the offender's mother , and the offender, 

throwing a stone to make the man unloose his 

hold , by accident hit his mother and killed her. 

The offender was thereon sentenced to the 

lingering death, subsequently com muted by special 

degree to decapitation subject to His Majesty's 
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pleasure (H A. H L. Supp. vol. XI. p. 6 I). 

And in another s.imilar case, a son was so 

sentenced for killing his father accidentally, in 

cutting at a man who was throttling his parent. 

(id.). In another instance, a lunatic was beating 

his father, and his brother in trying to separate 

the pair, accidentally knocked his· father on the 

head and killed hjm : for this, the lunatic was 

sentenced to lingering death, and the brother to 

decapitation subject to His Majesty's pleasure (v. 

case of Chang Ch'u-lao ~ {<]] ·* (H. A. H. 

L. Supp. vol. XI. p. 62). It must be no_ted, 

as has been already stated (v. Lunacy), that 

lunacy is no defence. Then . there is the case 

of Li Yung-ch'ing :$ rJ.lt ,00, sentenced to instant 

decapitation, as a mitigated penalty, for 5hooting 

his father in mistake for a midnight robber 

(H A. H. L Supp. vol. XI. p. 58): and the case 

of Sun I ~ ~ , who catching his footman in 

his wife's chambec in a fit of.righteous w.rath 

l~ ~ ~ fft - as the Board says --lunged at 

him with his sword, and accidentally struck and 

killed his mother, . who had popped out from 

behind him. Taking all the circumstances into 
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consideration, as an act of spe-cial grace, His 

Majesty commuted the sentence of lingering death 

to immediate decapitation (zd.). Evert where the 

death is the result ofcauses clearly and completely 

beyond the control of the son, yet the capital 

sentence must be recorded. . So, in the case of 

Mrs Fang nee Yi.ian jj ~ J(:, the mother's 

death resulted from her clutching her daughter 

by ·her dress behind - with the effect that the 

latter stumbled back upon her mother and knocked 

her down (H. A. H. L. vol. XLIV. p. I 8) ; 

and, in the case of T' ang Ming mf '!Jj , a son 

had scalded himself with some boiling water, 

and his mother running up to see what was 

the matter, slipped upon some of the water, 

stumbled, and killed herself (H. A. H. L. vol. 

XLIV. p . 2 2) : and, in the case of Chou San-erh 

m = ~l , the death was the effect of a chill, 

and had no connection with a blow· that the 

offender had struck ;his mother (H. A. H. L. 

vol. XLIV. p. 2 3). The subject is one which 

offers its fair quota of ctn ious - if not inconsistent 

- cases. Thus cf the cases of Li T'ing-chen 

$ ~ ~ and Li Hung- ku $*,I~ ; in the 
C. E. G . 11 
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form er of which a son killed his father striking 

at a supposed thief, and was merely bambooed 

and transported : in the latter, a son, struggling 

with a supposed thief, fell back and knocked 

his mother down and killed her, and for this 

was strangled (H. A. H. L. vol. XXVI. pp. 

12-IJ). 

A person who merely strikes his parents, without 

causing death, is liable to capital punishment -

generally strangulation , sometimes decapitation 

subject to revision. So, in the case of Su Ch'ao-tzu 

~l!M -&i , a lunatic was sentenced to decapitation 

su_?ject to revision for wounding his father ir1 

a fi.t of madness (H . A. H. L. Supp. vol. XI. 

p. 59)-
A person who causes his parents to sustain 

corporal injury directly or indirectly is also liable 

to capital pumshment - generally subject to 

rerision, though sometimes not. _So, in the case 

of Jung Ta-ch'uang ~ -k ~± , a lunatic throwing 

tiles off the roof of a house, accidentally hurt his 

father, who had rushed out to see what was the 

matter. The father recovered, but nevertheless 

the lunatic was sentenced to decapitation - the 
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offence being considered more serious than that 

of his subsequently killing two other persons, and 

wounding a third. And, in the case of Wang 

Yii-kao ± 1/{ ~, the offender, in trying· to 

prevent his mother from running forth into the 

· street, during a fit of lunacy, caused the woman 

to tumble down and hurt herself. She recovered 

perfectly, but the offender was sentenced to death 

without revision - a special report however being 

allowed to be presented to the Throne (H. A. 

H. L. Supp. vol. XI. p. 6 3). 

A person who brings any charge against his 

parents is liable to capital punishment (H. A. 

H. L. vol. XLVIII. p. 86), and the duty of 

the offspring is to condone an offence, and 

shield the parent (v. General Influence of t!ze 

Consideration of Relationship). If, however, the 

parent be guilty of treason, not only must the 

children not condone the offence, but they must 

suffer punishment as well as the parent - being 

castrated (z' . Punis!mzent- C astratz'on). Further , 

in cases where four persons of a family are 

murdered and the succession is cut off thereby, 

not only is the murderer rightly enough condemned 
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to the lingering death, but his male children, 

irrespective of age, are to be executed also -

so long that the number does not exceed that of 

those murdered ; and the wife and daughters of 

the murderer are to be given as slaves to the 

relatives of the murdered persons, if they will take 

them - otherwise they pass to the Tartars in Ili . 

In the case of Wang Chih-pin ± Z tt, a child 

of ten was condemned to death for murders by 

his fath er (P. A. S. P. vol. XIV. p. 8). And in 

anotl)er instance, for murders by their father the 

chi:clren were condemned to be castrated; escaping 

capital punishment, however, because three persons 

only were killed - but the escape was very 

narrow, for a fourth person , on whom the hopes 

of a succession depended, had been severely injured 

by the murderer , and had he not recovered the 

children would have been executed. 

A son must maintain his parents if they are 

m want. If he fails to support them properly, 

even though he has used his best efforts, he will 

be liable to three years transportation and one 

hundred blows, if the parents commit suicide or 

their death is caused thereby: and in such case, 
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if the son has used no special effort, he will be 

liable to penal servitude for life (H. A. H. L. 

Supp. vol. XIII. p . 6). The son is thus liable in 

any case, the reasoning being that if a son has 

no ability to trade, he can always learn a handicraft, 

or earn a living as a coolie; perfect cripples may 

be excused perhaps, but if a son can walk, he 

will be liable, though one leg is shorter than the 

other (H. A. H. L. vol. XLIX. p. 6 3). 
I 

A son is naturally bound to defend his parents 

in every way possible ; and further if he kills 

his father's murderer upon the spot, he will be. 

let go free ; and if he do so subsequently, he will 

only be bambooed. It is somewhat otherwise, 

however, where the aggressor is a relative ; for 

the above-mentioned rule applies to outsiders only ; 

and though a son is justif.ed in trying to save 

his father from the violence of his elders, he m:ust 

not use force towards them. There is a curious 

case on the point, wherein two sons killed their 

uncle , who had that moment killed their fath er ; 

the capital sentence was rernitted on the gr ound 

that the uncle being a younger brother had put 

himself out of the pale of the law by the murder 
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of his senior - had it been the other way , 

however, the sentence would have stood, though, 

under the circumstances, it would not have been 

carried out (P. A. S. P. vol. XXVI. p . 7). Though, 

however, a son is practically justified in nearly every 

instance in killing or seriously wounding in a parent's 

defence, it ·is not allowable to plead the clause 

and statutes relating hereto, in cases where a son 

~nters into a quarrel or affray jointly with his 

parents. 

The tie of consanguinity is not broken by the 

re-marriage of the mother. So in the case of Chang 

Yi.ian-shih ~ 7G ± , the prisoner's mother had 

married again, .and the prisoner, who had killed 

her second husband's son in her defence, was 

excused the homicide, on the g round that he 

stood in the rela tionship of son to her, and that 

the tie was not broken by her re-marriage 

~ ~~ ~ 1* ~ 1f -ar :r-- z m 1* ~EH~ 
~ ~ r M ~ -at z fi (H. A. H. L. vol. 

XLIV. p. 97). And further with regard to the 

position of the children of a form er marriage as 

respects the second husband, relationship exists 

lJetwcen the parties , vvh ether the second husbanct 



PA R EN T AN D C HILD 

support the ·children or not; the penalty for killing 

them is less by two degrees, however, if the 

second husband supports them, and by one degree 

ot:ly, if he does not do so: and, in either case , 

if the killing was intentional, and from cruelty 

or temper, the relationship is thereby broken, 

and the slayer will be given the full penalty of 

his crime. Thus, on the latter point, there is a 

brutal case, wherein a man kicked his wife's child 

to death , and subsequently mutilated it to prevent 

recognition . The Provincial Authoritie£ sentenced 

the offender merely to one hundred blows and 

transportation for life - the penalty for killing 

a nephew. The sentence was, however, disapproved 

by the Board - the proper penalty being, as 

it was pointed out, decapitation - thDugh the child 

had come to the second husband with its mother, 

on the understanding that he would bring it up. 

And so, also, in the similar case of \Nang San 

.:£ - , wherein the step-father for so behaving 

to his six year old step-child was sentenced to 

strangulation (P. A. S. r. vol. XXVI. p. 4). And 

thus, similarly, with a step-mother who behaves 

brutally to her step-child: as in a case where1n 
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a step-son was buried alive, to get him out of 

the way of the step-mother's own offspring. This 

was a clear case for strangulation, though the 

Board, on the ground that the woman did not 

obtain the property, thought differently -yet, as 

she showed a .cruel and wicked disposition, it 

was ordered that she be transported as a slave 

to the frontiers, and the usual commutation to 

a fine be not allowed (H. A. H. L. Supp. vol. 

XII. p. 3). Further, the tie subsisting between 

the step-parent, and the step-child is not close 

enough to prev~nt somewhat rigorous punishment 

for a step-father who unreasonably corrects his 

charge - as where, for instance, he kills the 

child becat1se it ·is dumb, and creates a disturbance 

when it feels hungry. 

Atloption.- This is very common in China, where 

the continuity of the family is thought of very first 

importance. If a .man be childless, and increasing 

his domestic relations does not repair the difficulty, 

he will take his brother's second son, if he has 

orte, or perchance _a nephew - the senior of 

whomJ if he be not an heir, having a prior 

claim; or, in default of a nephew, a child of an 



ADO PTION 169 

entirely different family may be adopted - the 

child changing its name. 

If the parent be absent, it would appear that 

the head of the clan may, with the approval 

of the clansmen, appoint a successor M~ ~4 fi}i( 

-& 1* ,m- ;f-0 ~ 1* ~ ~J z Jt M~· ,ffi, iBJ -If!. 

&:f ~~ tU * @1 ~ ~ ~ A fl« ti !Ji! t}i( A 
~.i {} ~ 1* ~ fi tU *I !Ji! 1* ,ffi, #i1: ~ RliP1 
~ TL ~M (H. A. H. L. vol. VIII. p. 8). 

An adopted son stands in the same relation 

to his adopted parents CJ.S a real son. If he beats 

ill-treats or kills his adopted parents , he will 

be tried and condemned under the special statutes 

for enforcing filial piety. If he disobeys his 

adopted parents , they may have him transported 

to the plantations ; but ex converso Ja rf:t ~ JX 
if he kills a man in their defence, he may plead 

justification (H. A. H . L. vol. XLIV. p. 9 2 ). 

There is an objection legally in making an 

adopted son an heir, if he does not belong to 

the same clan as his adopted father (id.). 

As regards the other relations, an adopted 

son stands only to a limited extent in the 
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position of a real son. He will be dealt with as 

a servant in the family, if he offend against his 

adopted father's cousins : but the relatives cannot 

claim circonstances attemtantes, if they offend against 

him (v. case of Hou Meng-pu m ;y: I' -
P. A. S. P. vol. XXV .. p . 1 o): and the relatives 

have no right of life and death over him. 

l llegztimate Chz!dren. - An illegitimate child 

follows the father, is to take his name, and 

be supported by him, or if he be dead by his 

family - but semNe has no right to share 

the paternal property (H. A. H. L. vol. LII. 

p. 46). It would appear from the case of the 

Gioro Tang Wu-t'u }g Ji:t liJ that it is no 

offence to kill an illegitimate child, if the killing 

be done at or before birth (H . A. H. L. vol. 

XXVI. p . 24) : and it is but a trivial offence 

- sixty blows and a years' transportation -

if the killing be done after birth, and after the 

child has been maintained for some time. Indeed, 

it is a worse offence to stab the mistress than 

to stab the child, thoug h no serious hurt be done 

her (H. A. H . L. vol. XXVI. p . 2 5). It is not 

allowable to abandon an ill egitimate child, save 
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for good cause shown ; and a fortiori to take 

exception to and abandon in the woods the offspring 

of the mistress by another; and it is objectionable 

and punishable to deposit such offspring on the 

door-step of a neighbour (H. A. H. L. Supp. vo( 

VII. p. 22). 

SECTIO N Ill - H uSllAND AND w rm 

HUSBA ND AND WIFE 

A Chinese has but one wife * , though he 

may m addition keep concubines ~ , or as they 

are sometimes termed, secondary wives: both 

enjoy a legal status. The distinction between 

the two is great in reality ; though occasionally, 

as will be noticed, the terms are conjoined or 

assimilated. A man's wife is considered as related 

to all his family: his concubines are not so 

considered : nor does the titl e of "seniors to be 

"treated with respect" ~ ~ :::g .ft, attach to 

the latter (H. A. H. L. vol. IX. p. 43). To degrade 

a wife to the level of a concubine, and elevate 
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a concubine to the status of a wife, is strictly 

illegal. And, firstly, as to marriage. 

Marriage. - I. Regarding the contraction 

of the marriage tie : - (a) Certain persons 

must consent to the contract : the conse-nsus of 

the parties themselves being unimportc:nt - the 

said parties being, In fact, parties to a contract 

agreed on by others: (b) Certain fqrmalities and · 

ceremonial must be complied with: (c) The 

respective position of the parties may affect 

the validity of the marriage. Of these in their 

order. 

(a) and (6) consent and ceremonial. 

Before any legal considerations operate, ·certain 

introductory enquiries etc. must be made. Thus 

it is necessary that the families interested should 

assure' themselves a;:; to the physical capacity of 

the respective parties - whether .in regard of 

age, infirmity, or disease. After this enquiry, it 

is . customary for the parties acting for the bride · 

to send to those acting for the · bridegroom, a 

note of eight characters FJt If\!; , representing the 

ye~r, month, day , and hour, of the bride 's birth. 

If the aforesaid enquiries be satisfactory, and the 
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junction of the respective lots of the parties be 

propitious, the marriage articles are drawn up, 

and the amount of the marriage gifts determined. 

On the recognition of the articles, either by 

the exchange between the ·negotiating parties of 

personal interviews with verbal assent, or actual 

written assent, and subject, furthermore , to 

compliance with certain ceremonial , such as the 

bride' s home-coming, receipt of g ifts etc ., the parties 

are fully bound by the legal vz1uulum , and enter 

upon the responsibilities of the marriage state. 

Breach of promise of marriage is not punishable 

heavily, and no legal liability of any kind is 

incurred until the recognition of the marriage 

articles (supra). 

On certain of these details in their order. 

To constitute a legal marriage the written 

assent of the relatives of the woman must be 

obtained; it is not sufficient that the woman is 

perfectly willing, if the relatives withhold their 

assent (H. A. H . L. vol. IX. p . 36). The 

consent of the father of the woman will suffice 

without that of the mother, but not vzce ver sa. 

In the event of the death of either parent , the 
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consent of the sunTJvor will m any case suffice. 

An agreement er.tered into by the respecti'Ze 

parents on either side , on behalf of their respective 

children, while the latter are still infants , provided 

the proper registers of name and birth have 

been mutually exchanged, will constitute a 

binding contract, and no subsequent ratification IS 

necessary. 

It is held a marnage , though it be not 

consummated, provided the betrothal is regular 

~ j! ~lj Ja 11~ :1f flP /ff 4; :7} (H. A. H. L. 
vol. VIII. p . 4) : but any irregularity impairs 

the efficacy of the tie. So, in a case where the 

orig inal intended had left for parts unknown, 

without having taken his wife to his home, and 

the younger brother after eight years' waiting 

stepped into his shoes. 

The receipt of the wedding gifts by an 

unauthorised person does not constitute a legal 

betrothal (H. A. H . L. vol. IX. p . 34). 

It is not held to be a complete marriage, 

though the assent of the parents has been g iven, 

and the wedding presents received raJ ::X Wt ft 
~ ~ m ffil ' if the marriage lines have not been 
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given to the bridegroom **it ~\f ~ (id.). 

As regards dowry, a wife sometimes brings 

it, sometimes not : generally the contract provides 

for the payment of earnest money, varymg n1 

amount with the condition of the parties. 

If there be fraud the marriage is null ; and 

though the parties do not separate as by law 

provided, the wife will not incur the responsibilities 

che married state. Thus, in the case of Mrs 

\A!ang ±. ~ , an old reprobate, knowing that 

the girl' s parents would refuse him, sent a 

good looking young· nephew to represent him 

in the preliminary stages - and thereby got the 

contract signed, and obtained possession of his 

bride. He iJ.l-treated her, and she subsequently 

strangled him - the case being treated as 

simple unjustifiable homicide of a man by whom 

the woman had been injured. 

It is an offence to marry or to stand affianced 

during the legal period of mourning for a father, 

mother, father-in-law, mother-in-law, and husband 

(on this last point v. infra - Position of. 

Parties etc.) - the penalties varying from I oo 

blows downwards , according to the nature of 
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the relationship , the stage attained m the 

nuptial agreement, and the respective status of 

the parties. It is also an offence, punishable 

with I oo blows, to marry during the imprisonment 

of parents or grandparents for a capital offence. · 

As regards the placing of the responsibility 

where a marriage is contracted contrary to law,· 

the rules are various, and in some points are 

dealt with incidentally, as touching particular cases. 

Three general rules may be g iven. Firstly, if the 

giver-away of the bride , or the contractor of the 

marriage on the part of the husband, is the 

paternal or maternal grandfather, grandmother, 

father, mother, paternal uncle or aunt, or paternal 

elder male or female cousin, the punishment 

prescribed by law will be inflicted on .such relations 

only, and the parties will not be he1d responsible. 

Secondly, where the giver-away, or contractor, is 

a more remote relation than above stated, but is 

the chief agent in procuring the unlawful marriage, 

suc;h g iver-away or contractor will be punished as 

principal, and the married parties as accessories. 

ThircllJt, where the unlawful marriage originated 

with the parties themselves , they will be punished 
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as principals, and the go-betweens as accessones. 

In regard of this latter rule, however, distinction 

must be drawn between cases which originated 

with the act of the parties, and cases where the 

parties 'instigated' others to contract the unlawful 

marriage. Strange as it may seem, where the 

marriage was contracted 'at the instigation and 

'request of the parties', all concerned will be 

punished as principals. 

(c) Position of the parties and effect thereof. 

In regard of the position of the parties , 

relationship, whether natural or artificial, may bar 

marriage. So inter-marriage is forbidden between 

relations by blood or marriage to the fourth 

degree, between persons of the same family name, 

and between free persons and slaves. The mere 

position of a person may bar marriage; as in the 

case of a Buddhist or Taoist priest, or in the case 

of a female offender who has escaped the clutches 

ofthe law. Where the above illegal and abortive 
• 0 

marriages are formed, penalties of a varying number 

of strokes of the bamboo are incurred. But a 

heavy penalty occasionally attaches - thus it is 

strangulation to marry a deceased brother's widow. 
C. E. G . 12 
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On certain of these points, and other incidental 

considerations, in their order. 

A man may not marry the wife of any relative 

for whom he has to wear fine hemp as mourning. 

If the parents arrange the marriage 3: ~t, 
the penalty attaches to them alone. If a relative 

arranges the marriage of his own motion, he will 

be punished as principal and the parties as 

accessories : if he arrange it at the instigation of 

the parties , the parties will be punished as 

principals, and the relative as an q.ccessory. The 

penalty for illicit carnal knowledge in the foregoing 

instance is , for the principal, on~ hundred blows 

arid three years' transportation - if the relationship 

of the ·deceased necessitate the wearing of the finest 

grades of fine hemp mburning ; and sixty blows 

and one years: transportation - if_the aforesaid 

relationship necessitate the wearing of the less 

fine grg.des of fine hemp mourning. Accessories 

are to receive one hundred blows, irrespective of 

the grade of mourning used. By a later statute, 

the penalty for such illicit knowledge was modified 

to transportation to the frontiers. If principals are 

allowed to commute the penalty, persons dragged 
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into the case by them are also allowed the same 

privilege. 

A man may not marry his deceased brother's 

wife. under penalty of death, although he may 

marry the said wife's sister, without waiting for 

his brother's decease. 

A mother and daughter may not marry a 

father and son; if they do so, the daughter's 

marriage will be considered null - though it 

does not seem to be a very serious offence for the 

mother to live with ·the father (H. A. H. L. 

vol: XLIV. p. I 7). 

An official must not marry within his jurisdiction. 

A peculiar instance is that of a head ·constable, 

who was degraded and given eighty blows, . for 

marrying the daughter of an offender under his 

charge (H. A. H. L. Supp. vol. Ill. p. 3 I). 

An official must not buy a concubine within 

his jurisdiction under penalty, nominally , of eighty 

blows, but in reality, of fine, degradation of three 

steps, and removal. 

A person having offi cial rank must not, marry, 

or take as a secondary wife, an actress, or one 

of the demi-11zonde. Thus, in the case of T e Ying-o 
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1j, 1Ji: @']{, a member of the Imperial Family was 

sentenced to sixty blows - to be actually carried 

out - for taking a singing girl as a secondary wife 

merely (H. A. H. L. Supp. vol. Ill. p . 6o). 

A betrothed girl may not marry her deceased 

bridegroom's brother under penalty of death ; and 

distinction is drawn between this, and a woman 

marrying her deceased husband's brother 

wherein, if her elders arranged the marriage, the 

woman may escape punishment. 

If her intended be lost to sight for three years, 

his betrothed wife may marry again, by giving 

notice to the authorities - but he must be reallv 

lost sight of, not merely absent on business. When 

her intended returns, his betrothed reverts to him. 

If a widow wishes to again marry, her intended 

must obtain the consent of her parents, and that 

her mother-in-law consent, is not sufficient. So Kao 

Ch'eng-yung 1i!f~ JlX; )f.J , was sentenced to military 

servitude in the salt mines. for carrying off a 

widow - though her mother-in-law was agreeable 

to her marriage - because two people involved 

in the case had c11osen to commit suicide (H. A. 

H. L. Supp. vol. Ill . p . 3 2 ). The marriage must 
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also be arranged by the deceased husband's father 

or uncles , though if the widow's deceased husband 

left no persons qualified to dispose of her, . her 

own mother may take the place of such persons 

-:k 11* ~ A lfj ~ -fit * =£ !«f (H. A. H. L. 
vol. IX. p. 34). 

Again a decent interval must elapse before 

re~marriage - and a woman who marries again, 

before the period of mourning for hei: husband 

is over, is a naughty woman, and the second 

marriage will be dissolved (case of Mrs Wang 

.:£ Jt , and Mrs Sun .m J(; , H. A. H. L. 

vol. Ill. p . 46). But, to be so treated, the second 

marriage must have been consummated, and she 

must have gone to her new husband's house. 

It would ·appear, however, that if the woman 

only married again because her late husband's 

family worried her to do so, since they were too 

poor to support her, the law will allow that there 

is some distinction to be made - and though she 

is not to be considered a proper person, she is 

nqt to be stigmatizeJ as a wicked woman. She 

is something between the two (case of Mrs Tai 

~ p:;; , H . A . H. L. Supp. vol. Ill. p. 48). 
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A widow who re-marnes, even though her 

husband died while she was yet a child, and 

notwithstanding compliance with all formalities , 

is nevertheless looked down upon ; but, inasmuch 

as there is no general law prohibiting a widow 

from marrying, the discomfort of public contempt 

is frequently endured. It is not well- topress a suit 

too hardly on a wtdow - for if she prefers hanging 

herself to marrying her suitor, he will be sent 

to the frontiers for military servitude (H. A. H . 

L. vol. Ill. p. 30) . Nor is it well for a son te 

force his father's secondary wife to marry agam 

- if she does not want to (id.). 

Buddhist and Taoist priests may not marry, 

under penalty of I oo blows and expulsion from 

their order. 

A person may not marry a female fugitive 

from justice, under penalty of incurring the 

punishment due her, less two degrees. 

II . As regards the dissolution of the tie. 

If a man be impotent, he can, it appears from 

a case, be forced to give his wife a deed er 
divorce, and if she has behaved well during the 

time she has lived with him, she may be allowed 
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to retain her dowry. In the case referred to , 

it is, however, to be noted, that the girl had 

lived for eight years with her incomplete husband, 

that during this period she had dutifully attended 

on her mother-in-law, and that the decree, in the 

first instance, was that half the dowry only should 

be returned (v. the ~ /{1 Wf ~,vol. XX. p. 25). 

It is an offence for a husband to sell If¥. Jl 
his wife to another - involving all concerned in 

the penalty of one hundred blow5 ; while the 

woman is divorced from both husbands, and 

given back to her family. Yet the law will 

sometimes sanction such a sale, where the 

husband is too poor to maintain his wife, and 

she has no family to go back to ; and will 

confirm the second marriage (H. A. H. L. vol. 

LII. p. 49); and, in fact, the practice is, in general, 

though illegal, allowed - save under aggravated 

circumstances (v. p. r 86) 

To trade· on a wife's honour is ako good 

ground for the dissolution of the marital relationship, 

and, on notification to the authorities, the parties 

are to be separated, and the woman given back 

to her relations. 
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But the grounds upon which a· wife may obtain 

divorce from . a husband are few and cogent 

compared with the reverse case. Talkaaveness, 

wantonness, theft, ·barrenness, disobedience to a 

husband's parents, jealousy, inveterate infirmity, 

are all valid reasons ; and these, which are 

known as the seven valid grounds for divorce, 

do not exhaust the list - other reasons, such 

as infidelity (infra) , having been subsequently 

added by statute. 

In regard of a wife's disobedience to the 

husband 's parents, the right course is for the 

husband to hand her over to the authorities 

first of alL 

In regard of talkativeness, a wife must use 

discretion, and keep her tongue under discipline : 

she should even forbear though her husband 

comes home drunk - even to such an extent as 

to be unconscious of what he is doing ~ @"$ 
ffltjal 

In pleading the statute in regard of infidelity, 

it may be remarked that it is an immatetial 

point whether or not the marriage was legal in 

the first case, provided the parties had been 
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living together as man and wife (H. A. H. L. 

vol. XXVI. p. 7) : in other cases, the legality 

of the marnage may or may not be an 

important consideration, according to circumstances. 

The sundry reasons for ,which a wife may be 

divorced are subject to three equitable exceptions, 

namely: - (a) where the wife has for three 

years mourned for her husband's parents; (b) 

where the family has become rich after ha,·ing 

beer1 poor previous to and at the time of 

marriage ; (c) where the wife has no parents living 

to receive her back again. 

In addition to the reasons for which a husband 

may divorce a wife, or a wife obtain divorce 

from her husband, there is a good mutual ground 

on which the parties may obtain divorce - namely, 

where the parties do not agree, and are desirous 

of separation. 

Where the divorce is complete, the marriage 

relation is yet considered to have some force, if 

the wife has not married again and wishes to 

return again to the husband (H. A. H. L. Supp. 

vol. XI. p . I 4) : if the wife has married again, 

all previous marital relationship, and ties due 
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thereto, are severed (H. A. H . L. Supp. vol. 

XI. p. r r ). The effect of a divorce may, therefore, 

give rise to strange judicial decisions ; as in the 

case of Sheng Fu-hsien ~ !flm Jf, wherein it 
was laid down that where a divorced wife and 

her child were murdered, they could not be 

considered as members of the same family (H. 

A. H. L. Supp. vol. VIII. p. 56) - a parallel · 

with the Countess of Suffolk's case. 

Effect of the relationship of kztsband and w~fe.­

Husbands have very considerable powers of life 

and death and otherwise over their wives - yet 

subject, also, as will be seen, to considerable 

limitations. 

A husband who kills his wife will, in general, 

only be sentenced to strangulation subject to 

revision, whether his cnme be deliberate, 

pre-determined murder , or whatever the 

circumstances may be (cf the reverse case of 

a wife killing her husband - the sentence 

being decapitation). 

Cz'rconstances Attcnuantes are allowed, as a 

matter of course, if a husband kills his wife for 

striking his parents or himself - even if the 
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wound inflicted be but a scratch. But the most 

violent conduct on the wife's part, if she does 

the husband no actual bedily harm, running 

away even (if she does not play the harlot), 

will only enable the husband's name to be put 

on the list of Cases Reserved - v. cases of Li 

Chiang $ i.I, and Tsou Kuo-hsien ~~ tiJ~ mi 
(H. A. H. L. vol. II. pp. 26-27). 

If a wife for whose death the capital sentence 

has been recorded against the husband is shown 

to have been undutiful, or to have given him 

just cause for anger, further commutation to one 

hundred blows and three year's transportation 

will be accorded, on the case coming up for 

revision at the Autumn Assize, in place of the 
\ 

ordinary commuted sentence of transportation for 

life (H. A. H. L. vol. XL. p. 2 6). 

In the case of ;:tdultery, a husband may kill 

both his guilty wife and the adulterer, if he 

catch them in flagrante delicto, but, whether in 

the case of the adulterer or the wife, he should 

do so cm the instant (H. A. H. L. vol. III. p. 55) ; 
though it is also allowable for the husband to 

kill the adulterer outside the house, if it be in 
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chase. But if the husband first ties up the 

adulterer, and then kills him, he will be guilty 

of a transportable offence (id.). The parties must 

of course be properly married. If the husband kills 

his wife afterwards, he will be liable to three years' 

transportation and r oo blows i and though it be 

four years afterwards, and though he has 

apologized, so will the adulterer. 

It may be remarked here, also, that in regard 

of attacks upon the chastity of a wife, a father, 

mother, father-in -law or mother-in-law stand in 

the same position as the husband, and what he 

may do to the man who attacked his honour, 

they may do also. And the privilege extends to 

a father by adoption, and to the mother who 

has brought a man up. But brothers, uncles 

etc., have not such a right; for the feeling is 

__ not the same, nor the authority to act so full 

- it does not touch them so closely :;!t: 11W 
f.fj ~ ~ * 1c ;.lt 7f f~ VPX ~ Jt -f±f (H. A. 
H. L. vol. XXVI. p. r 7). Though, however, 

these relatives hctve no right of killing, they 

will only be partially responsible for mere severe 

injury they may inflict while interfering - and for 



EFFECT OF THE RELATIONSHIP OF HUSBAND AND WIFE 189 

slight injury, not at alL But other more distant 

relations will be liable in any event, for the law 

discourages undue interference. 

The common practice of selling a wife is 

per se illegal (v . p. r8r), and in theory only 

allowed under exceptional circumstances (zd.); in 

practice, however, it is "winked at" . Aggravating 

circumstances alter the case; e. g., if the woman 

does not like to be so disposed of, and 

commits suicide in consequence, the practice 

becomes comparatively serious - the old husband 

receiving three years transportation, and the new 

one and the matchmaker two years each (H. 

A. H. L. Supp. vol. IIL p. 56). So in the 

case of Huang Te-hsiu jf f!le.. ~~, wherein a 

husband was sentenced to three year's transportation 

and one hundred blows, because his wife committed 

suicide rather than consent to be sold to another 

husband (z'd.). 

In correcting his wife, a husband must exercise 

his judg ment ; it is in itself no offence to strike 

his wife; but if he knocks her brains out, when 

told by his mother-in-law to g ive her a whipping, 

he will be responsible for tl~e murder (H. A. 
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H. L. Supp. vol. XL. pp. I 6 & I 7). The wife 

must bring her action m person, otherwise none 

will lie (id.): 

If a husband rupture his wife, m an attempt 

to force her to submit to his wishes; it is an 

assault, and renders him liable to the full 

consequences - v. decision of the Board in the 

case of Lzt Ch'aojan ~;m FL (H. A. H. L. 

vol. XL. p. I 6). 

If a husband trade on his wife's honour, the 

marital relationship is extinguished - with the result 

that if he subsequently kill her, he cannot claim 

the privilege of a husband in mitigation of the 

penalty. 

It would seem that a husband can claim no 

marital rights , if he has been for five years in 

exile, without writing to his family, and his wife 

has in the meantime married again - although 

the law is not clear on the subject (H. A. H. 

L. vol. XL. p. I). 
The reader will remark, no doubt, that, as 

far as can be judged from the foregoing a wife 

is, on the ~hole, regarded somewhat tenderly, 

and thJ.t her peace of mind and liberty are 
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carefully and equitably considered - which is, 

perhaps, true, legally. The case of P'ei Ping-jo 

~ * ~, will, however, shnw that, in practice, 

marriage may not be an enviable state in China, 

and that a husband may be dyed in the blood 

of his wives and concubines, before he can be 

permanently removed. In the case mer.tioned, 

the offender seems to have been a regular 

Blue Beard, who had married five wives, one 

after :mother. His first wife, he drove to hang 

herself, his second, to drown ·herself, his third, 

to suspend herself to a tree - one only dying 

a natural death. He had also taken. to himself 

four concubines, one of whom alone survived. 

The first having been beaten to death, the 

second forced to run away, and the third flogged 

and burnt with red hot irons, so that she died . 

To vary the amusements, he was said incidentally 

to have beaten to death a slave girl and waiting 

lad. Left with his wife and concubine, he amused 

himself with sticking a knife into the fleshy part 

of the one (once indeed cutting a rump steak 

from her and eating it with his wine), and burning 

the other with hot irons, or beating her, as the 
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humour seized him. For these several enormities, 

he was declared unfit to live, and as the 

murders he committed scarcely involved more 

than strangulation subject to revision, a special 

decree was issued, and his immediate decapitation 

ordered (H. A. H. L. vol. XL. p. 49). 

If a wife kill her husband, though without 

intention, she will be sentenced to decapitation; 

and even if it be a case where there are no 

aggravating circumstances, the sentence is left 

undisturbed to be carried out or not, as may be; 

but if there are extenuating circumstances, the 

Board will apply for leave to alter the sentence 

to decapitation subject to Revision at the Autumn 

Assize (H. A. H. L. vol. XL. p. 42). 

Until the th year of Ch'ien Lung, if a wife 

beat her husband, or if the wives primary and 

secondary beat each other, the penalties incurred 

thereby were commuted by a fine which the 

husband had to pay. But the incongruity being 

then pointed out, it was decreed that, where a 

husband, on being beaten or injured, demanded 

a separation from his offending wife, the sentence 

should not be commuted by fine, but executed : 
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though if the husband forgave his wife, it was 

only fair of course that he should pay her 

fine. Where the wives fought, and the law had 

to intervene, it was also decreed, that such part 

of the sentence as involved corporal correction 

should be carried out, and the other portion 

commuted (H. A. H. L. vol. XL. p. 6 ). 

If a wife strike any of her husband' s relations 

in the first, second, third, or fourth degree, she 

will incur the penalty to which her husband 

would have been liable had he so done -

the punishment not , however , to exceed 

transportation for life and one hundred blows, 

except in cases of death arising from the blow, 

when the wife becomes liable to decapitation, 

if it be a senior relation who dies, and to 

strangulation, if it be a junior relation. In this 

connection, it is convenient to notice that a widow, 

who strikes the parents ofher deceased husband, is 

liable to the same penalty as if such husband 

had been living. 

If a wife be induced to elope, she will be 

sentenced to one degree less punishment than 

her seducer z. e. to one hundred blows and 
C. E. G. I 3 
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three years transportation - the former to be 

carried out, and the latter to be commuted for 

a fine (H. A. H. L. Supp. vol. VII. p. 2 2 ). 

If a wife commits adultery with the consent 

of her husband, and the paramour kills the 

latter, the wife will not be punished as being 

responsible for her husband's murder, provided 

she knew nothing about it. She will however 

be punished for her immoral behaviour, and 

she is under an obligation to give immediate 

information regarding the murder, and, moreover 

she must not have any further relations with 

the murderer, or she will not be allowed to 

escape thus easily (H. A. H . L. vol. XXIV. 

pp. 56 & 57). But where. the husband was 

not a consenting party, and the paramour kills 

him, the wife will be capitally liable, whether 

she knew anything about it or not : grace only 

being shown where the murder was sudden and 

unpremeditated, the lover killing the husband in 

the hurry of trying to escape; and then, again, 

only if the wife fly to the rescue, and g ive the 

alarm, and do her best to bring th~ murderer 

to justice, by denouncing him to the Authorities -
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when penal servitude, ordinarily redeemable by 

fine, will be inflicted. Again, in respect of the 

infliction of the capital penalty in these cases 

''the death penalty can only attach to the wife 

"after her paramour had killed her husband" 

1i&\~~~ret~1t~rm~1f~n~~ 
JE, and "cannot attach to her in anticipation 

"before her paramour had killed her mate" 

~ ~m ~ ~ ·=x. * ~ ;tt ~ z 1t m ~· 
(H. A. H. L. vol. XXVIII. p. r 3). 

Finally, a few words as regards the respective 

liability of the parties for offences committed 

by one or the other. A husband is usually to 

some extent liable for the offences of his wife ; 

but his punishment is not heavy · therefor -

the wife as a rule suffering principally. A wife 

may, in certain cases, be held partially liable 

for the offences of her husband ; as in the case 

of treason by the latter, when, on his punishment, 

she will be punished also - by being given as a 

slave to a meritorious official. Again if the husband 

be banished for an offence, though it is now in 

general optional with the offender whether his 
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wife accompanies him or not, yet, in Mongolia, 

it is the rule that, if the offence, for which the 

man is banished, was participation in robbery 

and murder, or the taki~g of a principal part 

in robbery with violence, his wife also must be 

sent with him into service with the garrisons 

(H. A. H. L. vol. XVI. p. 2 8). 

SECTION lV - OTHER NATURAL RELATI ONSHIPS 

OTHER NATURAL RELATIONSHIPS 

Fat hers and Mothers -in-law; Sons and Da-ughters­

in-law. · ·- These relations are regarded with 

solici.tude. So in the case of Mrs Li nee Wang 

$ :± ~,a woman tired o~t with reaping, slipped 

and caused her father-in-law to hurt himself, and 

only as a special favour was allowed to pay a 

fine , in place· of the penalty of one hundred blows 

and three years' transportation (H. A. H. L. 

Supp. vol. XI. p. 64). 

It is more serious to kill one's mother-in-law 

than to kill one's wife- a possibly wise provision : 
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but, if the mother-in-law has led one's wife astray, 

or been a party to her desertion, the relationship 

between son-in-law and mother-in-law, and· the 

consequences thereof, come thereby to an end. 

And so in the case of Li Hsiao-sheng $ .;] .... ~ , 
who tied his mother-in-law's · hands behind her 

back, burned her with joss-sticks, ·and generally 

did her to death. In the first instance,. Li was 

sentenced to decapit,ation, but, on its appearing 

that the mother-in-law had been a consenting party 

to the wife contracting a second connection, the 

finding was quashed (H. A. H. L. Vol. XL p. 53). 

A mother-in-law must be careful about killing 

her daughter-in-law - for it is considered worse 

than killing her own child; and she must be 

careful also as regards throwing the body into 

the river - for it is considered worse than so 

treating the remains of her own child : though, 

so far as relationship is concerned, her offspring 

and a daughter-in-law stand on the same footing, 

yet the feeling is not the same (H. A. H. L. 

vol. XXI. p. I 2). 

A father-in-law who, contrary to his own 

father's wish, beats to death or other.wise kills 
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his son or daughter-in-law, and although for 

good oause, will not b e supported by the law­

as in a case where a father-in-law beat his 

daughter:in-law to death for disobedience, contrary 

to his own father 's injunction (H. A. H. L. Supp. 

vol. XI. p. 64). 

The tie· existing between the father and 

mother~in - law and the wife does not cease to 

exist on the husband's death - although the wife 

marries again ; but it does cease to exist, if the 

parties are divorced (q. v:) , and the wife takes 

another partner. Nor does the tie necessarily 

have no existence 'if the marriage was illegal -

provided that it was public, and contracted m 

ignorance of the law. 

Uncles and Aunts; N ephews and Nieces. -

These relations are regarded with solicitude, and 

the relationship is one of considerable weight. 

For a nephew or a niece to kill, or severely 

wound, an uncle or an aunt, is a capital offence: 

and this, whether the killing or the- wotmding 

be intentional, or accidental, or even morally 

justifiable . . So . to kill an uncle or an aunt m 

self-defence is a capital offence. ln the case of 
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Mrs Chou )!J j;(: , an aunt in trying to strangle 

a niece in the dark, placed a finger in her intended 

victim's mouth, The niece, not knowing who it 

was, and imagining it was someone trying to 

ravish her, bit the finger off: erysipelas supervened, 

and the aunt died. For her offence, the niece 

was -sentenced to strangulation without revision 

(H. A. H. L. Supp. vol. XI. p. 6 3). Even to 

merely severely wound an uncle or an aunt is 

a case for a capital sentence; and this though 

the act was done in defence of a parent -

but, in the latter event, the sentence will be 

nominal, and subject to commutation. Thus in 

the case of Ch'ang Hsiao-liu -& ,;J-.. *,a nephew 

crippled his uncle in the endeavour to prevent 

the latter from braining his father. The nephew 

was sentenced (but sentenced only) to strangulation 

(H. A. H. L. Supp. vol. XI. p. 56). 

An uncle or an aunt may, apparently, with 

some impunity, murder a nephew or a niece. 

So in the case of Hsia Sheng-pa .1: Jfjj :}@: , a 

brute who was threatened with legal proceedings 

murdered his young niece - with th e intention 

of charging his opponent with the act. The murderer 
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did not indeed escape immune ; but received 

the benefit of his relationship, and was merely 

sent to military servitude (ante - Inequality of 

Action of Courts). It is, however, submitted 

that the above case is not a true exposition of 

the law on the point. The case of Mrs I nee 

Hsiao 1JJ If P\: seems little better authority. 

In .,Jhe latter case, an aunt punished a thieving 

niece by drowning her, and was not allowed. 

the benefit of her relationship (id.). This case 

seems to err on the one side, as much as that 

of Hsia Sheng-pa does on the other, and the 

true rule must lie something between the two 

decisions: - i. e. the fus vitae necisque attaching 

to the positio? of uncle or aunt must be 

reasonably exercised, and- subject to all the 

circumstances of the case. 

Brot}zers. -These relations are obviously more 

on an equality, but distinction is drawn between 

elder and younger brothers. So if an elder 

brother kill his junior, the penalty for homicide 

will be reduced ; and if the junior has in any way 

.deserved so to die, the penalty will still further 

be reduced - as in the case of Wu Kuo-chen 
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~ rl~ ~ (H. A. H. L. Supp. vol. XI. p. 57). 

In the case of Chou Yung-t'ai }i!f] i'JK -.;k, the 

offender, hearing a mad dog barking during the 

night, endeavoured to shoot it, and ki}Jed his 

brother who was lying out in the open drunk. 

The Court was ready to admit that the offender 

had no intention of injuring any one, and did 

not know that his brother was anyvvhere near -­

but sentenced him to transportation for life 

(H. A. H. L. Supp. vol. XI. p. 48). In the 

case of Lai Ts'ai-ytin ~ ~ ~, extenuating 

circumstances were admitted, the case being of 

a peculiar nature - the offender therein assisting 

his uncle to drown his younger brother. It appeared 

that the young man drowned had kicked his 

uncle, and the offender endeavoured to beg him 

off. The uncle, however, announced his intention . 

of pitching the saucy nephew into the river, and 

summoned the offender to assist him therein -

the offender, in consequence, assisting under 

compulsion. The penalty of strangulation, to which 

the offender was sentenced, was in the first place 

{g( ~Jl ifliJ reduced to transportation for life -

because the victim was a, younger brother - and 
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then further reduced to one hundred blows and 

three years' transportation - because the murder 

was not premeditated (H. A. H. L. Supp. vol. 

XI. P· 57). 
Sons of the same mother, but by different 

fathers, if living separate, do not wear mourning 

for each other, and are not treated as relations. 

SECTION V - ARTIFICIAL RELATIONSHIPS 

PRELIMINARY - MASTER AND PUPIL - MASTER AND 

SERVANT AND SLAVES - WET-NURSE 

AND CHILD 

,ARTIFICIAL RELA TJONSHIPS 

PRELIMINARY 

Two of such relationships are considered here ; 

but it is well to mention that there are also 

other relationships which have a very real meaning, 

e. g.: - (a) that existing between an official and the 

people, and vice versa - an official in office is 

considered as parens patriae, and out of office 

may be regarded as in some sort a senior: the 

relationship may be further likened to natural 
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relationship, according to the importance of the 

official in question; (b) relationship between free 

persons and slaves and vice versa, and slaves 

inter se. 

MASTER AND PUPIL 

The relationship is of a comprehensive description, 

embracing that existing between master and 

apprentice, priest and disciple, tutor and scholar. 

In some measure, a master stands in the position 

of a near relative to his pupil - a pupil owes 

respect to his master, must wear mourning for 

him, and is punished more severely than an 

ordinary person, if he assaults him. As regards 

the respective powers and liabilities, the position 

of the two is, in general, regulated by the special 

laws affecting relations (tL A. H. L. vol. XXXVIII. 

p. 52). So, in the case of a master and his 

female pupil, if the master sticks a knife into a 

man who has tried to ravish his charge, he will 

be held excused for giving waX to his righteous 

anger - a rule extending to the case of a nun in 

a nunnery (H. A. H. L. Supp. vol. VIII. p. 28) . 

' As regards powers of correction, the limit is 
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reason. And to be able to exercise these reasonable 

powers of correction, it is essential that the master 

should not have forfeited his claim to the respect 

of the pupil. These conditions being complied 

with, if a master chance to cause the death of 

a pupil in the course of correction, the penalty 

will only be, at the most, transportation for life. 
And so with a schoolmaster, if in properly 

punishing his pupils, he chances to kill them, 

the penalty will be one hundred blows and three 

years' transportation - but ·the master cannot 

claim any privilege if he kills them deliberately, 

or uses a lethal weapon, or in fact behaves 

unreasonably. It is not correcting an apprentice 

proper! y, to knock him over among the pots 

and pans, because he is clumsy - v. case of 

Li Pang-an :$ ~ !!J; (P. A. S. P. vol. XIX. 

p. 35): nor for a priest to throw a stone at 

his disciple, because he sniggers at his mentor­

v . case of the priest P' ei Lin ¥m if* (P. A: S. P. 

vol. XIX. p. 40) : nor to hit an apprentice. so 

severely as Lo expose Lhe bone. Nor was that 

head-eunuch to be commended, who twice thrashed 

a stupid under-eunuch so severely, that the wounds 
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festered, and the eunuch died - and for this 

the offender was sentenced to strangulation subject 

to revision (H. A. H. L. Supp. vol. X. p. 56). 

A master must pay some consideration to the 

status of a pupil, and so may not degrade an 

apprentice by turning . him . into an actor - though 

with the consent of the parents of his charge 

(H. A. H. L. Supp. vol. XIV. p. 3 r ). 

As regards the responsibility of a tutor for a 

scholar, it m_ust be remembered that the former 

is in a positio'n of t_rust; and consequently, if he 

leads his charge astray, his behaviour is considered 

particularly disgraceful - and the penalty for his 

immorality will be increased two degrees (1-I. A. 

H .. L. vol. LII. p. 45). 

As regards the duration of the tie. In literature 

and philosophy, the relationship of tutor and 

scholar lasts from the first day on for ever; 

and seemingly so, also, in the case of priest and 

disciple : but in the case of handicraft, if the 

pupil be out of his apprenticeship , the relationship 

comes to an end- and, moreover, does not come 

into ·being, until the master has earned a right 

to his apprentice's submission, by having already 
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had him for some time under his charge. In 

connection also with the point as to the entry 

on the relationship, it is noticeable that the tie 

between a priest and a disciple must have been 

established according to legal form - v. case of 

K'ai Ytieh mJ J1 (P. A. S. P. vol. XIX. p. 43). 

Priest and Disciple. -· The relation of priest 

and disciple is, in some ways, a curious one, and 

claims a slight separate notice. Buddhist and 

Taoist priests, on attaining the age of forty, 

but not before, are allowed - on obtaining the 

requisite licence - to take one disciple to 

instruct in the ways ot their religion: but the 

applicant must be under sixteen years of age, 

and may not enter the priesthood, if there are 

not three able-bodied men left in his family. 

At one period no. restrictions were made in this 

connection, but it was found advisable to legislate, 

by reason of persons pretending to enter the 

priesthood, to avoiq the Government corvees. A 

priest as such has no special privileges - on the 

contrary, though vis-a-vis his disciple in the 

position of a senior relation (as uncle and nephew), 

his actions are viewed with a greater keenness 
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of legal vision (H. A. H. L. vol. XXXVIII. 

p .. 42). 

MASTER AND SERVANT AND SLAVES 

Slaves and servants are placed on a different 

footing qua their masters and their masters' 

relatives to the rest of the world, and offences 

committed by them are more severely visited 

than they would be with strangers : even in 

the case of manumitted slaves, the tie remains 

to some extent ; and the free son of a pair of 

manumitted slaves will still be considered to 

stand, in the eye of the law, in the position of 

servant to . his parents' master. An offence 

committed by a servant or a slave, at the 

instigation or order of a master, subjects the 

c:;ervant or slave to a reduced punishment. 

Master and Servant. - To constitute the 

relation of master and servant, the mere fact 

of service for wages is not enough; and, as 

regards an offending servant to bring him 

within the law .touching the servile class, there 
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must have been, in the first instance, either "a 

deed or an agreement for a term of years (not 

necessarily written), or the person must have 

been for fi ve years or more in the employ of 

the particular individual (and an understanding 

to serve for a portion of a year at a fixed 

wage has been held insufficient - P. A . S. P . 

vol. XXI. p . 42) . On the other hand, also, 

for a master to plead the special laws in excuse, 

there must be an agreement either in writing , 

or for a term of years (P. A. S. P. vol. XXI. p . 3). 

A girl brought up by a bawd, with a view 

to her future prostitution -· although bought 

the first instance - is regarded neither as a 

servant, nor as a slave, and is not considered 

to owe any duty . to her trainer (H. A . H. L. 

Supp. vol. XIV. p . 32). 

It is laid down in certain cases that improper 

behaviour on the part of a master will break 

the bood binding his servant to respect him. 

But it does not always follow, and if a servant, 

urider this impression, strikes his master for 

indecent behaviour, he may suffer heavily therefor. 

F or the practice to apply, it would seem that 
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there must not only be the clearest evidence of 

the attempted rape (which is generally the admission 

of the ravisher), but also the ravisher must be 

twenty years older than the patient. And so in 

the case of Shao Hsing g~ ~ , where a farm 

labourer kicked and killed his master for making 

improper advances, and the Boarq insisted that 

the sentence of strangulation was not suffi cient 

(P. A. S. P. App, Ill. p. r): and so, also, in 

a hard case where a servant girl kicked and 

killed her master who was attempting to ravish 

her, decapitation subject to revision was adjudged. 

On the other hand, the relationship may not be 

pleaded where a master strangles his maid to 

prevent her letting out his little indiscretions - as in 

the case of Hsu Erh-ch'.ieh M~=: ftJl (P. A. 

S. P. vol. XXI. p. 35). 

Offences by a servant against a master are 

on a different footing to offences in the ordinary 

way. So, of robbery, the relationship will take 

the case out of the category of larceny, and bring 

it under some other clause (H. A. H. L. vol. 

XVI. p. 6). So, again, to . get a deed out of a 

master under false pretences will , if the trick be 
C. E. G. 
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effectual in gaining anything, subject the offender 

to the same punishment indeed as in the ordinary 

way, but under a different clause; and if the 

trick has not succeeded, the offending servant 

will be bambooed for undutiful conduct (H. A. 

H. L. Supp. vol. VI. p. 35). 

Master ·and Slaves. - Slaves are held of 

vile estate , and though it is lawful to apply for 

their registration as citizens if their master draw 

up . deeds setting them free, yet they have only 

the right to cultivate the land or carry on 

business g __ ~ m ff ttf ~ , and not till · three 

generations are passed can they present themselves 

at the examinations, or obtain office (H. A. H. 

L. vol. XL VIII. p. 8 3). 

Slavery ordinarily arises from· three causes, 

sale, punishment, and birth. Parents, for instance, 

have this right over their children by way of 

sale mere! y, or by way of punishment. The 

latter point has already to some extent been 

dealt with: as regards the former, it is to be 

noted that parents may sell their children into 

slavery, if they be driven by poverty to do so, 

but not for lust of gain (H. A. H. L. vol. XX. 
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p . I I et post). So a father was punished , 

though with a mitigated penalty, for selling his 

daughter, who had been sent back to him , like 

a bad shilling, by her husband (H. A. H. L. 

vol. XX. p. I 9) : and so, also, a father-in-law 

was punished with a mitigated penalty, for selling 

a girl betrothed to his son, because she had a 

bad squint - in addition, also, the betrothal 

was cancelled, and the girl returned to her 

father (zd.): and an official has been sentenced 

to an aggravated penalty, for selling as a 

concubine, a piece over whom he was guardian 

(H. A. H. L. vol. XX. p . 2 I). 

A parent having sold his son as a slave, 

must not induce him to run away, or assist him 

in running away afterwards, under penalty of 

one hundred blows and three years' transportation ; 

while the slave· will , in such case (and though 

under the influence of his parent) receive eighty 

blows, for doing what he ought not to do (H. 

A. H. L. Supp. vol. VII. p. 20) . 

The Manchu Princes have the power of sending 

their serfs 1Q 1X and farmers into servitude, as 

parents. have the power of sending their children. 
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So m the case of Ku Shih-k 'uei ~ 1ft ~, 
wherein a farmer had mortgaged his farm , and 

when his lord sold it , put all sorts of obstacles 

in the way of the conveyance (H . A. H . L. Supp . 

vol. II. p. 59). Dukes would also appear to 

have th~ same privilege - to judge from a case 

wherein a serf had charge of his lord 's wardrobe, 

and stole and pawned his handkerchiefs, socks 

and undergarments (H . A. H. L. Supp . vol. II. 

p. 6o). 

T he question of slavery and birth is dealt 

with incidentally. 

A slave who deliberately kills, or who deliberately 

strikes so as to kill , his master incurs the penalty 

of the slow process. A slave who accidentally 

kills his master incurs strangulation subject to 

revision. A slave should, moreover, be sparing 

in his corporal attentions in regard of his master's 

relations to the fourth degree. 

If a slave merely draws a knife on his master, 

the latter or any near relation of his *'~ »liJJi Ja _t , 
may kill the slave without any consequences 

H. A. H. L. vol. XXXIX. p. 53). On the 

other hand, to deliberately kill a slave is visited 
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with strangulation; and to kill a slave of a distant 

relation, without actually meaning it, is visited 

with transportation - as is also so to kill the 

children of such a slave. Further in regard of 

the slaves of relations, it may be incidentally 

mentioned that the penalty for killing or striking 

such a slave varies with the nature and nearness 

of the relationship , and further the nature of the 

wound. So to strike the slave of a relation in 

the third or fourth degree, occasioning in jury 

more serious than a cutting wound , entails two 

degrees less than the ordinary penalty : and to 

strike the slave of a relation in the third or 

fourth degree, without causing a cutting wound , 

mcurs no penalty. To deliberately kill a slave 

who has purchased his freedom is naturally 

somewhat serious, and all that the slayer can 

then claim is, that he, a gentleman, killed an 

inferior being ; and this, even, cannot be claimed 

in respect of so killing the children of such a 

person -·- as in a case where the slain person's 

grandfather had been g iven his freedom. 

A slave may not bring charges against his 

master , under heavy penalties- (H. A. H . L. vul. 
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XL VIII. p. 8 7) : and even if the charge be 

true, by a decree of the thirteenth year of Yung 

Ching -· a decree never to "!Je repealed - a 

slave who takes it on himself to denounce his 

master is to be severely dealt with, as the law 

directs 1Jj H~. i)ilj m /a 1t n (H. A. H. L. vol. 

XL VIII. p. 86). If a slave has been set free, 

before he brings the charge, he will still be 

liable to punishment - though in a less degree : 

and even the children of such a person to the 

third generation owe duty to their master. 

As regards the duration of the tie ; if a slave 

be sold, he becomes a stranger in his former 

master 's house, but, if he becomes a freeman, 

either by redeeming his liberty, or by being 

given it, his relations to his old lord will continu~ -

and so he may not strike him, or flirt with his 

wife ; and if the tables are turned, his old master 

will get the benefit of the statute. 

A slave's wife follows her husband's. status if 

she lives · with him in his master's house, but 

not if she makes her living outside (P. A. S. P. 

vol. XXII. p. 5). Thus, in a case where the 

wife of a convict slave was killed by the slave's 
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mistress, the wife having for some years lived 

with the convict in the house of the bannerman 

to whom he had been assigned. For this the 

lady was sentenced to .the equivalent of two 

year's transportation - z· .. e. one hundred cuts. with 

a whip, redeemable, as she was a womari. by 

a fine.' 

WET-NURSE AND CHILD 

It is desirable to append a few words on 

this - an artificial relation of an entirely one-sided 

nature. By the old law. if a wet-nurse overlaid 

her child and killed it, she was simply sentenced 

to penal servitude ; but as it was found that the 

women had a way of doing so intentionally, in 

order to free themselves to undertake a second 

affair, it was made lingering death, if the child 

was killed intentionally, and strangulation if done 

unintentionally. The sentence was not, however, 

of necessity carried out ; but by 55 · Ch'ien Lung ­

Edict - it was decreed that if the child was 

an only one, though the death was caused 

accidentally, the nurse's name should be included 

among those whose sentence merited being 
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carried out : if the child was not an only one, 

the sentence should in due course be commuted, 

and would amount to a term of imprisonment 

and fine (H . A. H. L. vol. XXXIX. p. 72). It 

is essential that the woman should have been 

hired to nurse the child for the relation to hold 

(H. A. H. L. vol. XXXIX. p. 69). Nor is it 

only in killing cases that the nurse will suffer 

severe I y - as she will find to her cost if the 

· child be injured ever so slightly. 
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SPECIFIC OFFENCES. 

INTRODUCTORY 

DIVISION OF OFFENDERS AND OFFENCES 

Offenders are of two chief classes, 'ordinary 

'offenders' m Jt: ' or th()se guilty of offences 

against the Individual, and 'official offenders' '§' 
Jl: , 0r those guilty of offences against the State. 

As regards the Chinese division of offences, 

ten heinous offences styled the T en Felonies + 
~ . ;:tre distinguished by the law from other 

offences by reason of their extreme gravity. 

These are the two treasonable offences of rebellion 

and disloyalty, together with sedition, parricide 

etc., murder of three or more of a family etc., 

sacrilege, impiety , discord, incest, insubordination. 

1hese · and all o<-her offences an~ treated u:1der 
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the appropriate ciause in the Code- e. g . treason, 

sacrilege, rebellion, highway robbery, r-obbing in 

open day, murder, killing an adulterer, assault 

between those on an equal footing and in general, 

unlawful and false imprisonment etc. etc. Inasmuch, 

however, as many strict offences against the State 

are in reality merely ordinary offences subject 

to certain special considerations ; and further ; 

inasmuch as beyond the Ten Felonies there are 

considerations of aggravation which may render 

other offences equally severely punishable therewith ; 

an cl lastly, inasmuch as the arrangement of offences 

iB the Code, however lucid originally, has suffered 

somewhat from age and constant additions to 

clauses · by strained and perhaps somewhat irrelevant 

interpretations -- an arrangement not unfamiliar 

to an English reader has been adopted. 



CHAPTER VI 

OFFENCES AGAINST THE PERSON 

HOMICIDE 

SECTION I - GENERAL CON~IDERATION 

GENERAL CONSIDERATION 

D e Quincey has the credit of orig inating the 

idea that murder is one 9f the fine arts, and 

advocating its practice as the most pleasurable 

of pursuits ; but we have to turn to Chinese law 

to fully appreciate the infinite variety of which 

the crime is capable, and the nice distinctions 

that can be drawn between the different kinds 

of killing - withal, most erratically classified. 

The subject is vast. In starting, the word sha ~ , 

to kill , is extremely comprehensive. Doing anything 

sufficient to cause the death of another is termed 

killing him. Thus, it is killing a man if he dies 

from his wounds , or is drowned running away 

from another, or falls down and gets a mortal 

hurt struggling with another, or where one forces 

another to commit suicide. And between the 
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various kinds of killing the most careful distinctions 

are drawn. There is killing with malice afore-thought, 

killing with intent, killing in the course of a fight, 

killing a man intending to kill someone else , 

killing a man in larking with him, killing a man 

by accident, killing a man in self-defence - and 

volumes might indeed have been written in reg2.rd 

of each. Then there is killing a trespasser -

distinction being drawn as to the nature of the 

trespass : killing a person who enters one 's house 

by night without just cause , or who commits 

-robbery in the said house by clay : killing a 

highway robber , or a person who commits a 

robbery in one's field by day or by night. Again 

distinction is drawn between killing a robber in 

the house, or in pursuit, or after he has been 

knocked clown, or atter he has been capttJred; 

and whether or not the robber offered resistance 

is also matter for consideration. Then there is 

the varying gravity of the offence depending on 

the relationshi p 0f the person killed. Thus there 

is the awful crime of kdling one's parents, or 

one's g randparents, or one's mother-in-law or her 

husband : and the lesser but still heinous offen ce 
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of killing one's uncle, or aunt, or elder brother, 

or any of one's seniors: and the comparatively 

mild offence of killing one's wife or_ younger 

brother: and, what in many cases is no offence at 

all .-- the killing 9f one's children or grandchildren, 

their wives, etc. Then, again, in another class, 

the crime changes with the respective position, 

or artificial relationship, of the parties. Thus , 

there is killing a policeman, or a commanding 

officer, or a magistrate, or a master, or a tutor, 

etc. : and, conversely, there is the killing of a 

person bv one who has been sent to arrest him , 

in the act of arresting him , or after he has 

been arrested : the killing of soldiers by one m 

command : the killing of offenders by the person 

trying them - and here it is important to 

determine whether the offenders were really 

guilty of a capital crime, and whether the case 

was tried according to law. Furthermore distinction 

is drawn as to the manner of killing. Thus the 

dead person may have been stri_oped and left 

to die from exposure; or he may have been 

kicked in the stomach; or, perchance,· beaten to 

death wjth a broom handle, or a hammer, or a 
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stooL Perhaps strangulation may have bee:1 

adopted ·- and this either with the hands, or 

or with with a rope, 

Perhaps the 

or the fatal 

eyes have 

damage has 

a convenient sash. 

been r-- ~mged out, 
J 

bc.f:n done with the 

talons - in the peculiar Chinese rnode. Perhaps 

a chopper or other domestic implement has 

been requisitioned. Curious to say, to stab or 

chop a man to death is not so serious as to 

gouge out the eyes with mortai effect. T o 

shoot the victim is not uncommon (the law 

however discouraging the use of firearms), nor 

is poisoning (as to which there arc special laws), 

nor is burning to death (arson being an aggravation). 

To bite a person to death is considered a mild 

form of murder; and to bury a man alive is not 

regarded with the most extreme disapproval -

for indeed it was originally devised as a method 

of disposing of a person, without actually incurring 

the responsibility of taking his life, though latterly 

the law has regarded it as killing. Then there 

is indirect killing. The victim may have been 

dunned ~ §f to death by the continual 

presentation of a small account; he may have 
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been rolled into the river: he may have been 

accidentally pushed into a pond out of which the 

pusher refrains from helping him. 

In conclusion, however, though there are all 

these divisions, sub-divisions and distinctions m 

the offence, he who turns to the exposition of 

the Chinese law of homicide, as it is set forth 

in the Code, will be singularly disappointed -

for the exposition therein is not remarkably full , 

and the classification is simply misleading . The 

truth is, that in this matter, as in other. considerations 

of Chinese Law, concentration - in our sense -

has 'not been attempted; relationship has been, on 

the whole, too powerful a force; and considerations 

of homicide - independently of the small area set 

apart for them - appear first in. one section, and 

then in another, throughout the Code. 

Killing several of a ja1nily. - There is also 

another consideration, which arises when two or 

more persons of the same family are killed. 

This, as the reader has already gathered, is 

one of the most serious of offences - and much 

more so than killing the same, or even a greater, 

number of individuals not related to one another. 
C. E. G. I 5 
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In the case of killing two ur more persons not 

related to one another, each offence is properly 

dealt with separately, and the offender tried for 

one only ; but to kill two or more persons of 

the same family is dealt with as one offence 

(H. A. H. L. vol. XLIV. p. 59). So if a person 

kill three members of the same family, the slayer 

himself will suffer the lingering death, his property 

will be confiscated, and the wife and children 

involved in the offence. It is essential that the 

persons killed should be on the same footing as 

the slayer ~ A ~ ~ ), , and if one of the 

victims was a man who might justifiably , or 

ought to be killed, the law does not apply. 

Such might occur in a fray, where the prisoner 

first killed one member of a family, and then 

chanced to kill another ; as in the case of Chang 

Yuan-shih ~ 7G ± , where the prisoner was tried 

for killing a father and his son - the first 
I 

being killed by the prisoner in rescuing a step-

mother, and the second in his own personal 

selfcdefence. The Board held that the prisoner 

should be sentenced on the latter count only 

(H. A . H. L. vol. XUV. p. 97 ). 
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The question is occasionally one of great 

delicacy and nicety. For instance in a case where 

the persons killed were a husband and his wife 

(a naughty woman), and the latter ' -1s killed 

first, the slayer was adjudged decapitation, 

exposure of the head, and forfeiture of half his 

property: on the other hand had the slayer 

used some discretion, and slain the parties in 

the reverse order, he would have been merely 

decapitated - for under these circumstances 

the woman would have been a criminal (H. A. 

H. L. vol. XXVIII. p. 1 3). 

If the parties on both sides are equally 

worthy to be killed, and so on the same footing, 

the law of course applies, but d ecapitation only 

inflicted . on the slayer. 

If the offence of the persons killed was clue 

to the slayer, lingering death will be inflicted 

on the slayer - but his property will not be 

confiscated, nor his famil y involved. So in the 

case of Wei Lao-han }f;. * 1J/i, who killed an 

old woman with the aid of the latter 's relatives; 

the object being to extort money from a third 

party, by depositing the corpse upon the said 
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party's property - the whole matter being 

arranged by W ei. The affair being satisfactorily 

accomplished, and the money duly extorted, the 

pnsoner saw fit to appropriate the money 

himself. To this the confederates raised many 

objections, and even threatened the prisoner; 

whereupon the latter, with the aiel of his sons, 

straightwa y killed his associates, to stop their 

mouths ~ 0 . The prisoner was sentenced to 

lingering death without more, and the sons oZ 

the prisoner, for killing persons whom they had 

no business to kill 9'f: *~ ~ ~f. ~ pJT ».j ~ ~ 
- though persons , as the Board remarked, 

deserving of death were sentenced, as 

accessories , to strangulation subject to the Autumnal 

Revision . 

It is noteworthy that distinction has been 

drawn in this class of cases between one who 

premeditated! y or deliberately commits homicide, 

and . one who does so merely in trying to escape 

arrest - some mitigation being allowed in the 

latter case ; as in an instance wherein the offender 

killed three of a family who sought to arrest 

him for steal ing ; confiscation of his property b eing 
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remitted, as also the liability of his family for 

his offence. 

The relations that are within the meaning of 

the statute are held to be, all those within the 

five degrees of relationship, all relations living 

together and holding property in common, all 

members of a household, servants, and slaves. 

Two partners in business ISJ ~ ~ ~ may 

also be. so considered (H. A. H. L. vol. XXVIII. 

p. 1). On the other hand, members. of the 

same clan merely, who do not live together -

and though bearing the same name - are not 

so considered, save under exceptional conditions. 

So in the case of an adulterer who killed three 

such pers_ons in trying to escape, and became 

thereby legally liable to strangulation simply. 

Held by the Board that strangulation was 

inadequate, and that instant decapitation be 

adjudged. 

Lzlnit of Time. - Where death occurs not 

at the time of, but subsequently to , an injury, 

certain limits of time have been fixed for the 

purpose of regulating the responsibility of the 

doer of the in jury - both as touching the penaity, 
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and the time during which medical aid must be 

provided. The limits differ according to the 

nature of the InJury, the manner in which 

inflicted, the subsequent cause of death, the 

class of offence in the first instance, and the 

chronic consideration of relationship . 

Firstly, in the case of an injury of itself the 

direct cause of death, and M'ithout consideration 

of relationship. The limit where the wound . was 

inflicted with a stick, or the hands, or feet , or 

any non-lethal weapon, is twenty clays: if with 

a cutting instrument, thirty days: and, in either 

case, if a bone be broken, or the victim be a 

woman or a child, fifty days. Again, if within 

a further limit of ten days, in ordinary cases, 

or twenty days , if a bone be broken, the wound 

pyoves fa tal, the offender will still be held 

responsible, and sentenced capitally, but will be 

recommended to mercy. It is to be noted, that 

if a soldier wounds a man with the handle or 

back of his sword, it is not considered wounding 

with a cutting instrument (cf. case of Lu Ku ;fj 1!!1 
P . A. S. P. vol. XIX . p . I 9, ·where the wound 

was inflicted with the back of a chopper). 
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Where the death occurred not froo the very 

injury itself, but from disease supervening on 

the injury, the above limits of time regulate 

the responsibility, but the punishment varies 

according as the wound was in the first instance 

serious or trifling. So, if the wound be serious 

or ordinarily dangerous, the capital sentence 

will be imposed - apparently irrespective of the 

victim~ s contributory carelessness; as in the case 

of Liang Ming-an ~ Jgj !Ji, wherein the deceased 

had been wounded in the throat, but was 

recovering, when carelessly washing his face , 

he caught cold , and, inDammation supervening , 

died (P. A. S. P. vol. XIX. p. 14). On the 

other hand, if the wound be triDing, servitude 

for life will be the penalty - and this, again , 

apparently irrespective of the victim' s own 

carelessness. So a man had a tussle with a 

cousin , and therein received a slight wound m 

the foot by stumbling over a tile; th e sufferer 

washing his hurt - an extremely careless thing 

to do, the report remarks - erysipelas set in 

wi th fatal effect. For this the cousin was held 

responsible, aud sentenced to servitude for life 
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three thousand lz' from his native place (P. A. 

S. P . vol. XI. p. 46). Where the injury was 

serious, but the cause of death was not disease, 

but merely bedsores , the penalty of transportation 

for life has been adjudged (v. case of Ho 

Kuo-erh ;ff~ rjl )G H . A. H. L. vol. II. p. 57). 

Where the prescribed limit of time has been 

exceeded, even if the death followed directly from 

the wound, the offender will ordinarily only be 

punished for wounding (v. case of Shih Li Sffi ifil 
P. A. S. P. vol. XIX. p . 24). But not so 

where the circumstances were such as to point 

to. deliberate murder, or where the injuries were 

inflicted ·by a robber or a ravisher in resisting 

arrest (H. A. H. L. vol. XXXVII. p. 6 s). 

Where relationship operates , the limit of time 

is subordinated to the nature and degree of the 

relationship - the responsibility is apparently a 

continuing one, and the efficacy of the time 

limit is its effect on the penalty. If the relationship 

be near, and death occur within the prescribed 

limit, the penalty is heavy. So in the case of 

Chu Hua-nien :$; • &:p the victim was a first 

and senior cousin, and the penalty a commuted 
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sentence of decapitation subject to the Autumn 

Revision (H. A. H. L. vol. XLI. p. 38) . The 

circumstances were that the offender asked his 

cousin to repay him a debt; the cousin thereon 

abused the offender, struck him, and even butted 

him in the stomach. In his efforts, the cousin 

knocked his head against an earthenware teapot 

the prisoner was carrying, and hurt himself -

though not seriously. ~atching cold , however, in 

the wound, he died twenty-one days afterwards. In 

this case, on the one side, was senior relationship 

of near degree , but, on the other, as extenuation, 

undoubted provocation and accident - hence 

the commutation. If the relationship be more 

remote, and the period exceeded, the penalty 

is lighter - usuaily servitude or transportation. 

Two edicts of the twenty-third and thirty-first 

year of Ch 'ien Lung provided that if the relationship 

be only of the fourth degree, if death occur 

beyond the limit, the offender should be sentenced 

to scrvitu 1e for life in a penal s~ttlement ; as 

in the case of Ping T'ien-ming ~ 7( WJ, 
wherein the offender . bit his third cousin 's thum b, 

which subsequently festerecl, and caused death 
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(P. A . S. P. vol. XIX. p. 20). And in the 

case of Li Ho $ ;f-o, where a remote senior 

was the victim, transportation was . adjudged 

(H. A. H. L. vol. XLI. p. 38). 

Effect of using Fire-arms. - So great is the 

objection to fire-arms, that in cases where persons 

are shot unintentionally, mitigation which would 

be allowed in other cases, is not only denied, 

but the offender will most generally be sentenced 

to decapitation - and not simply to strangulation. 

The only cases where mitigation is allowed, is 

where a person is carrying a gun, and it goes 

off consequent on his being struck or falling as 

he runs away. Thus, in the case of Cheng 

Yi.i-tsai ~~ ffi ,iffj, , the mitigation to strangulation 

was disallowed, although it was admitted that 

the offender had no intention of firing the gun -

which exploded as he was using it to ward off 

a blow from a hoe (H. A. H. L. vol. XLIV. 

p. 87). And in the case of vVang Tzu-ch'ing 

± r $' no representation was allowed to be 

made in the offender's favour, although it was 

admitted that the gun went off by accident, 

while he was prodding a man who was assailing 
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his father with it, and that he would under 

ordinary circumstances have had his sentence 

commuted as of course (H.. A. H. L. vol. XLIV. 

p. 88). And so again in the case of Chang 

Sheng-hsiang ~ Jf91 ~, wherein a man shot 

another who had got his mother down in a wet 

paddy field - although it was admitted that 

the old lady was in danger of her life, and 

that the offender fired the shot under stress of 

circumstances which would otherwise have secured 

acquittal. In consequence of this latter case, the 

law on the point was clearly laid down in a 

decree, in which His Majesty said that in all 

cases where a person shoots another, excepting 

only where the gun explodes consequent upon 

the aforesaid person being struck or falling in 

running away, the homicide shall be treated as 

intentional, and the sentence must be that 

prescribed by law - decapitation subject to 

revision: nay more, the offender's name may 

not be entered upon the list of Cases Reserved, 

and the only grace possible may be that His 

Majesty mq.y not for the usual three years tick 

off the name for execution, and at the end of 
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that period, the case may be considered, and 

the sentence may be commuted (H. A. H. L. 

vol. X LIV. p. 84). 

SECTION II - JUSTIFIABLE HOMICIDE 

JUSTIFIABLE HOMICIDE 

The question commonly arises where one person 

kills another committing an offence, and furthermore 

by reason of the r elative position of the parties 

and firstly as to the former. 

As regards robbery etc., if a robber enters 

a house at nig-ht, and the owner thereof kills 

him on the spot, it is no offence : nor is it if 

the robber be armed and resist arrest putting 

the said house-owner in peril : nor is it blameworthy 

to kill the robber (if he be armed) in warding 

off a blow. Again it is a comparatively light 

offence, punishable with one hundred blows and 

three years transportation, for a house-owner to 

kill a robber who enters his house during the 
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da;'tmze , or robs his yard during the night (and 

this whether the robber is still on the premises 

or not). In no case, however, must a person 

keep on beating a robber (who dies therefrom), 

after he has been knocked down, or has been 

captured, or after the aforesaid person has had 

time to collect his senses, and the robber makes 

no resistance (H. A. H. L. vol. XXI. pp. 70-2) ; 

and though there may be reason to believe 

that the fatal biow was given before the man 

was knocked down, it is always to be considered 

a grave offence, where a person being in a 

position to hand over a robber to the police, 

dispenses summary justice on his own account 

(H. A . H. L. vol. XXI. p. 62); and to invoke 

others to do so, m no way diminishes the gravity 

of the offence. It is not a capital offence, if 

the fatal blow was gwen before the thief was 

hurs de combat (H. A. H . L. vol. XXI. p. 6 3). 

It Is not justifiable to kill a person who is· 

robbing one's field by day - on the contrary, 

it is punishable capitally. Thus it is unjustifiable 

for the owner to kill ·one who is robbing his 

standing crops by day (and this whether there 
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IS anyone on the look out or not), and the 

case will be considered one of unauthorised killing 

an offender fl ~ lf~ A (H. A. H . L. vol. 

XXI. p. 64). Unauthorised killing is however less 

serious than to kill without any business 9£ jf 
Uii; 7j.h '~ 
h~ ::9- ~. 

To kill a person who is robbing one's field 

by night, 1f done on the spot, is in a measure 

justifiable however; as in the case of W eng 

Liu-kou ~i -}::; ~f;J , who was acquitted of the 

capital charge , and simply sentenced to 

transportation, for knocking clown and killing a 

person he caught taking a pear outside his 

wall (H. A. H. L. vol. XXI. p. 7 I). 
It is quite justifiable to kill a robber in self­

defence. But it must be in self-defence. So in 

a case where some robbers, pretending that the 

owner of the house was a thief, raised a hue 

and cry - and the owner meeting them with a 

spear, killed one and wounded another. This 

was not self-defence. And again where four 

young fellows killed an old woman who had 

lost her way in the dark - taking her for one 

who had already robbed them and escaped. 
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This was not self-defence - for the young fellows 

were in quite sufficient force to capture the old 

crone, and to kill her was quite unnecessary (v. also 

P. A . S. P. vol. XXXI. p. 26). And to kill a robber 

who is abusive is not self-defence (P. A. S. P. vol. 

XXXI. p. 30)- abuse can be returned. The question 

also not uncommonly arises where it is sought to 

artest an offender who rounds on his would be captors. 

If the offender be killed as a measure of self-defence, 

sudden a..nd unavoidable, the killing is justihable -

but not otherwise (H. A. H. L. vol. XXI. p. 66). 

It is - by way of recapitulation - laid down 

in general terms, that in cases of larceny and 

homicide, the person who kills the offender must 

prove that the latter resisted him and hurt him, 

or else the case will merely be placed on the 

list of Cases Reserved (H. A. H. L. vol. II. p. 2 2). 

What has been said as reg ards robbers, applies 

also to mere trespassers. If a person enters a 

house in the night, and the master thereot, in 

his flurry, shoots him, it will be considered 

justifiable : and even if the master shoots the 

trespasser after he has had time to think, the 

act will be considered in a measure justifiable -
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the penalty to be as before : but it is punishable 

as killing with intent if the master first deliberates, 

then threatens the use of fire-arms, and in the 

interval the gun accidentally goes off - as in 

the case of Ku Ss tt-ts 'ai J!r ,ffi, 7f (H. A. H. 

L. vol. XXX. p. 48). And the above rules 

extend also to lunatics (H. A. H. · L. vol. XXI. 

p. 45) - but only if they actually have improper 

designs , and not merely because the slayer was 

tmcler the impression that they had them (H. 

A . H. L. vol. XXI. p. 46). A person other 

than the master will be sentenced to strangulation 

subject to revision for killing a trespasser. 

It is justifiable to resist with fatal effect acts 

endangering the property of the person resisting -

as, e. g., the breaking of a dyke (see also later). 

If a band of men attack a house and set 

fire to the out-buildings, it is practically justifiable 

for the master to cut down a fellow in the act 

- the penalty being , one hundred blows only. 

And to kill such a ruffian in self-defence is 

justifiable (v . case of Hsi Ta-kuo ~ -il !i , P. A . 

S. P. vol. XXXI. p. r 9). 

To kill a smuggler in truth engaged in the 
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exercise of his profession is not exactly justifiable , 

but nearly so - . being regarded as killing an 

offender without due warrant. If the man was 

not in fact smuggling, the act would be in no 

measure justifiable. 

To kill a person engaged in comm1ttmg an 

act detrimental to the community at large, or 

to the State as representing the community, is 

justifiable. So in a case where a person attempted 

to prevent a dyke being broken down by firing 

· at the scoundrels doing it. He failed to prevent 

them, and the dyke was cut- with the consequence 

of the whole country side being flooded and 

four lives lost. He had however killed · two men, 

and as killing with fire-arms - whether intentional 

or not - is looked upon as intentional homicide, 

the slayer was sentenced to df'.capitation, but on 

special representation was granted a free pardon. 

It is justifiable in a measure to kill a person 

who is desecrating the grave of the slayer's 

father. 

A very large number of cases of justifiable 

homicide arise in connection with impropriety. 

Mitigation is ailowed as of course where the 
C. E. G . r 6 
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homicide took place during the cow-se of resisting 

an attempt on virtue. In the case of a virgin, 

the killing would be considered justifiable ; in 

the case of a naughty woman who has repented 

her sins partially so only -- she being sentenced to 

one hundred blows and a fine. If, however, the 

woman refused the advances of her old lover 

simply because his purse was exhausted, or 

because she had taken a fancy to some-one 

else - then, if she killed him, she will be 

guilty .of murder in the first, second, or third 

degree, according to circumstances. And so with 

a more disgusting offencf' . if a youth, whose 

chastity is threatened, kills a would-be ravisher 

· ten years older than himself, he will practically 

be justified - that is will receive a capital penalty 

commutable as of course by steps to fine. But 

the other must be ten years older, and the 

youth must be an innocent. So in the case of 

Sun Shuang-hsi ~ ~ .@: ,wherein a boy resisting 

his attacker, stabbed the latter with his own 

knife , which the little fellow had wrested from 

him . The ruffian died, but as the boy had 

been naughty on a previous occasion, with perfect 
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self-approval, the Board insisted upon a capital 

sentence being carried out (P. A . S. P. App. III). 
Secondly as to justifiable homiciae arising out 

of relationship (v. also R elationship). 

Careful as the Chinese are of human life, 

they will not hold ~ pz.rent capitally liable for 

the murder of his offspring: on the contrary, 

the action is regarded as justifiable homicide ·­

i.e., comoletely justifable in some cases , partially 

so only in others. So in the case of T'ien Hung -lin 

ffi *I ¥#, who burned alive his son and two 

grandchildren, and who being sentenced to death 

for the destruction of one child only, was finally 

let off with sixty blows ar:d one year 's hard 

labour - although the killing was brought in 

as with intent (H. A. H. L. vol. XII. p. 3). 

And a brute who beat to death a blind girl 

that he had adopted, because she would not 

learn to sing, escaped with ninety blows and 

two years - and this although as she had 

only lived with him two months, it was dealt 

with as a case of beating a servant to death 

(H . A. H. L. vol. XII. p. 2) . . 
In the c~ of . Ho Chin-li 10f ~ ;fijl, a father 
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strangled his daughter , aged nine , for illicit 

behaviour in a stable with a boy aged fi fteen. 

Some one else, and not the father, detected 

the culprits - but the re tribution \-vas considered 

comparatively justified, and the father sentenced 

to one hundred blows (H. A. H. L. vol. LII. p . 8). 

In another case, a mother was held perfectly 

justifi ed in beating her son to death , because in 

defending himself from his father who had attacked 

him with a club, he had happened· to kill his 

parent - the act being considered to fall under 

the statute that a parent is not to be called to 

account for killing his offspring, if they venture 

to strike him (H. A. H. L. Supp. vol. XII. p. 2 ) . 

And an uncle who beat to death a nephew 

once removed, for tearing up the portrait of his 

great-grandfather, and pitching his bust into the 

dust heap, was only given one hundred blows. 

A parent who accidentally kills his child incurs 

no penalty (zd.). 

Iri the protection of a child's life, a parent is 

considered partially justified, and mitigation allowed 

him according to the nature of the attempt upon 

the child. Thus, if the killing be consequent on 
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a_n assa.ult., the death penalty will be commuted 

t') on e hundred biows and transportation for life 

to a distance of 3 000 lz' : if consequent on a 

deliberate attempt to murder, the death penalty 

will be commuted to military servitude on the 

frontiers - and if in such case two of a family 

are killed , to servitude in the desert, and if 

over two of t}w same family, to strangulation 

execution deferred. If the person killed be a 

relative, the sentence will be commuted, or not, 

as the case may be, according as he was a 

senior or a junior of the slayer's fam ily (H. A. 

H. L Yol. XXXII. p 2 ) . If the killing be 

consequent on an CJ ttack on the propriety of the 

child , the parent will be sentenced to strangulation 

(H. A . H. L. vol. VIII. p . 28). 

In the protection of a child 's propriety, a parent 

may justifiably kill, subject to the circurnstances 

of th _ case : but it is not entirely justJfi abie to 

kill the mere abductor of yo11r favourite daughter , 

though by night, and the villain was knocked 

on the head in a scrimmage (H. A. H . L. vol. 

lX. p . I o) : and a parent may not kill rJne who 

makes improper advances to his children, whether 
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at the time, or afterwards, althoug h the sentence 

of death will, as a matter of course, be commuted 

(H. A . H. L. vol. VIII. p. 2 8). 

As regards the protection of parents by th eir 

children. It is completely justifiable for a child 

to kill the murderer of his parents, if the killing 

take place th en and there, and ·as a result of 

natural and proper anger, necessarily arising 

from the attack upon them, or in their actual 

defence -- and this thoug h the mw-dered party be 

a rela tion , for the law recognises natural feelings. 

As regards the killing of a would-be murderer 

in defence of the parents, the child is considered 

partially justified (subject to the limitations noted 

below), in that the capital sentence is commuted 

to transportation for life. To be so partially 

justified, the parent's life must have been actually 

in clanger, or the son must have had reasonable 

g round for thinking so, and the fatal act must 

have been clone on the spur of the moment. 

So, if in running to the rescue of his parents, 

a son chances m his haste to slay the assailant, · 

he may plead that they were in danger of injury 

to life or limb, and when the capital sentence is 
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presented for revision, note will be made that 

the offender is entitled to have the sentence 

commuted to transportation for life. 

As regards what IS sufficient justification for 

interference, the two cases of Ts 'ai Ch'uan-chi 

~ "(t ~ and Wang Hua-yi :£ --(t ~ are in 

point ; in the former the parent was on the 

ground, and calling out lustily for help , and it 

appeared, furthermore, that the man killed had 

his fist raised to hit her - held, sufficient 

justi:i.cation : m the latter case the supposed 

endangered parent had not even asked for help , 

being of opinion that he was quite equa l to 

the p.ssailant - held, no justification . It would 

seem that there must be battery threatened 

(H. A. H. L. vol. XLIV. p. So). 

Moreover the connection between cause and 

effect must be very evident and direct. So in 

the case of Ho Pen-ju ~ -* ~ , the deceased 

had first atterr 1 eel to seduce the slayer's mother, 

and had subsequently attacked her, but on its 

b~ing shown that the slayer had merely abused 

the deceased for insulting his mother, and that 

the fatal blow had been struck after the deceased 
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thcrcon, the offender vvas held right1y sentenced 

to death (H . A H . L. vol. X L V . p 9). 

On the other hand , provided there be :>atid2ctory 

and direct cause for interference, considerable 

ht!wde will be allow~d the son as to the manner 

theP;Of ; as in the co.sc of Lung Shao-tsung wg 
*2 j;;; , wherein the man killed was beating the 

p etr~n t at the time - and the son used a knife 

(H . A . H. L. vol. XLIV. p. 79); and in the 

case of Mrs Ch' ao nee Ch'ao ~ ~ .~ , wherein 

the :;on inflicted other wounds (though not fatal 

ones) upon the ·attacker after the latter had 

bee , knocked clown (H. A. . H. L. vol. XLIV. 

p 7 8) . And even where th e person killed was 

not the man who had inflicted the injuries which 

excited the apprehension of the slayer -- the latter , 

if he has used a knife, a pair of scissors, a hoe , 

c::- a rolling -pin , will be partially justified: but 

it" a sword or a sp ear has been llsed military 

servi tude will be imposed instead of b·ansportation 

(H A. H . L. vol. XLIV. p . 7 4 et seq.) : and 

if fire-arms, no allowance whatever will be made 

(H A . H . L. vol. X LIV. p . 81) -·-- a provJston, 
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it may be remarked, extending to all cases of 

self-defence, save those where the attacking party 

is similarly armed. 

And partial justification to some extent may 

be allowed also where two of a family have 

been killed - the capital sentence being subjected 

to revision (H. A. H . L. vol. XLIV. p. 54). 

On the other hand, . it is not considered 

partially justifi able to kill in a parent's defence 

where the fath er was in no danger ; as in the 

case of H~i..i Lung-te M~ liflf~, . convicted of 

wounding with a lethal weapon, though in defence 

of his fath er - it being held that the assailant 

was merely pulling the father about (H. A. H. 

L. vol. XLIV. p . 76). Again, in another instance, 

a son tripped up an assailant, declaring thar he 

purposed tying him up and handing him over 

to the authorities - but, by tripping the fellow 

up, he killed him, and on trial therefor it was 

held that he was not justifi ed in thinking his 

father 's life in danger, and no mitigation could 

be allowed (H. A. H. L. vol. XLIV. p . . 8 r). 

Nor is it partially justifiable, if the slayer be a 

party to the fray (H . A H . L. vol. .XLIV. p . 
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52). Nor IS it partially justifiable to kill the 

assailant after ·he has been disarmed; as in the 

two cases of Ho Ho-shang jf.fS 5f.O ffi)' , and Kuo 

Ch'i-feng W jf_g {~,wherein there was no question 

but that the two criminals had interfered to rescue 

their parents, but it appeared that they had 

killed their opponents' with a stool and a roiling­

pin respectively after the said implements . had 

been wrested from them (H. A. H. L. vol. 

XLIV. p. 7 s). 
Moreover, the position of the assailant, and 

his condition physical and mentaL are exceptional 

considerations, counteracting any justification ; as 

in the case of Jen T zu-wang 1:£: r .:E, wherein 

it \vas held to be unjustifiable to kill a drunken 

creditor who tried with the utmost violence to 

take liberties with the slayer's mother (P. A. S. 

P. vol. XXX. p. 41). 

Nor (contrary to the case of an actual murderer) 

if the slain assailant · -vvas a relation, will the 

ordinary rules apply. If the relationship be distant, 

the act will be compar;tively justifiable ; if the 

relationship be near the act wiii (practically) be 

in no measure justifiable. So, if the slain assailant 
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was an uncle, the only mitigation possible is 

that representation may be- made to His Imperial 

Majesty, by virtue of which (if His Majesty 

sees fit) the execution may be postponed. 

Next with the relation of husband and wife. 

A husband may (practically) justifiably kill his 

adulterous wife on the spot, if he catch her 

z'n: flagrante delzdo - escaping v.iith eighty 

blows: and the lover will be held capitally liahle. 

But, if (notwithstanding that she is caught in 

the act) the husband kills her clays after, and 

though there be proof to support him. he will 

be sentenced to three years transportation - . 

Don Juan receiving the same. If however the 

delay was merely clue to the wife's escaping 

from her justly irate husband, the latter will b ~: 

more or less · justified, receiving one hundred 

blow!' only - and Don Juan will be sentenced 

to transportation for life. As for the lover, it 

appears that the husband may also justifiably 

kill him, escaping even a flogging, if he do so 

on the spot, and at the time ~ pfr ~ ltT ~ 
Jt -3/f m ~ (H. A. H . L. vol. XXV. p . 1 6). 

And if the husband, foll owing the offender, kills 
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him after he gets away, it is practically justifiable­

a fl ogging merely "kJ:J ~ -:k, B 1$ ~ Ji)f * -:k, 

1t lf<l: ~ ~ r~ ~~ ~ z 7/f ** Ja ~ B m 
TX (£d.). And if the husband, catching him in the 

act, kills him next' day, or sometime afterwards, 

the penalty is one hundred blows and three years' 

transportation tit ~ Ji)f fj ~ JJ: 1t m¥ ffi ~ 

7/f 1* ~ M i& A A * B JlJt =t~ ¥Jb ffil f1 
~ $ :ft- S ~~&f. (£d.). Butifthe husband 

did not catch him on the spot and at the time, 

and kills him next clay, or sometime afterwards, it 

is killing a trespasser without authority, and· the 

husband will be sentenced to strangulation, subject 

always to revision ~ 9E X ~J:" .1t' lf.f fl~ fl ~ 
n Art' m~~ f~(za. ). Hthe husbancl,without 
killing the adulterer, merely breaks everv bone 

in his body, he will escape the penalty in the 

second case given, and in the third and fourth cases, 

receive a feclucecl penalty. 

Relatives may justifiably ·assist the offended 

husband on the spot and at the time. 

On the construction of this latter phrase points 

lrequently anse. So in a case where a lover · 



JUSTIF IABLE HOM ICIDE 253 

was tied up first, and subsequently, because he 

became abusive, his eye was gouged out. _Here, 

the Governor was of opmion that this was not 

a case for justification ; but the Board on the 

ground that there had been no break in the 

intentions of the husband, insisted to the contrary. 

And in the case of Ching Chiu Kuei Wa ::a 
jt jt :tf:E , it was laid down that tying the man 

up after the fatal injuries had been inflicted did 

not affect the point (though possibly he would. 

not have died had his hurts been ·attended to 

H. A. H. L. vol. XXV. p. 59). In the 

case of Ou Mei-ch'eng ~ ~ $; , although 

more than twelve hours had elapsed between 

the discovery and . the killing, the Board yet 

considered the latter had been done on the 

spot: - ·z. e. inasmuch as the husband caught the 

man under the bed m the first instance~ and 

although it _took him all night to catch his wife, 

tie her up , take her to her lover's house, tie 

him up too, and throw the pair into the river, 

it appeared that he had never swerved from his 

idea of ki ll ing them in his righteous wrath (H. 

A. H . L. vol. XXV. p. I). And , in the case 
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of Feng Chi-ylian ~!\lij *he, the Boarcl held 

that it was clearly a case on the spot etc., 

although the man did not kill his wife until he 

came back from chasing her lover (H. A . H. L. 
vol. XXV. p. 2). On the other hand, it is 

held that if the avenger does not kill the wife 

when he first discovers her misconduct and only 

does so when he catches her repeating her 

offence, his act will not be justifiable . (H. A H. 

L. vol. XXV. p. 3) . Moreover, if the husband 

after ' a sojourn abroad, returns and finds his 

wife enceinte, and indignant thereat kills her, he 

will not be P:ntirely justified - his finding her in 

such a condition was only tantamount to hearing 

that she had misbehaved herself (H. A. H. L. 
vol. XXV. 6. 6). 

lt is not justifiable to kill a wife merely on 

her forced confession, and without actual proof 

of the adulterv. 

Of course, if a husband has been a party to 

his own dishonour, his act will not be under any 

circumstances considered justifiable (H. A. H. L. 
vol. XXVI. p. r) ; and he cannot justifiably kill 

an innocent bystander who interferes to prevent 
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him from satisfying his revenge (H . A. H. L. 

vol. XXVI. p . 9) - · though if a policeman 

who knows the circumstances interferes and is 

killed In consequence, the act is indeed not 

justifiable (being on the contrary ordinary homicide), 

but the aggravation that the person killed was 

an official will not be taken into consideration 

(H. A. H . L. vol. XXVI. p. Io). 

If a wife procure the dishonour ofher daug hter, 

and her husband kills her in his righteous indignation 

f!{( 1Jt ~ ~ he will not be held capitally liable, 

but only sentenced to a short term of banishment ­

v . case of Wu Wu ~ _1i. (H. A. H L. vol. 

XXVI. p . 3); but c. f. the position where it hP: the 

mother-in-law who is killed - though, as in the 

case of Jen Hsiao-ch'in 1£ ~ ~, she had not 

only procured the wife's dishonour, but was actually 

forcibly restraining the husband from avenging 

his wrong (H. A. H . L. vol. XXVI. p. I I). 

It does not appear that a husband is justi fi ed 

in killing a friend who desires to know more of 

his wife, and who offers to punch the husband's 

head when he objects (cas·e of Wang Ch'i-shan 

:± ~ UJ P. A. S. P. vol. XXX. p. 47). The 
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husband would be justified, however, in so doing 

if the friend had a knife in his hand, and puts 

the husband in fear thereby. And most certainly 

a husband will not be held justified if he po£sons 

.an innocent person, in the aUe"tnpt to get rid 

of his wife 's lover. 

A wife who kills anyone m defence of her 

husband will receive some mitigation of the 

capital sentence (H. A. H. L. vol. XL. p. 62 ). 

Seemingly the case would be considered partially 

justifiable, and the rules applicable would be 

those guiding the Court in the case of a son 

under similar circumstances. 

And as regards homicide by relations generally, 

questions of justification commonly arise where 

the killing took place in a relative 's defence. 

To kill in a relative's defene;e one who has 

assaulted him with deadly intent ·is limitedly 

justifiable, and subject to the special considerations 

of the case. Bnt the . case must be a clear 

one, and instances are on record where it has 

been held in no measure justifiable to kill m 

defence 0f an elder brother. The majority of 

cases, however, as usual arise in connection with 
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the defence of a relative's propriety merely. So, 

it is in a measure justifiable to kill a person 

who attempts to seduce a relarive, either in her 

defence, or if the offender (alarmed by the 

interference) turns on the new corner, in his own: 

but, in order to plead the statute, the slayer 

must kill the offender in trying to arrest him, 

and not in a mere_ fight arising out of vituperation 

(H. A. H . L. Supp. vol. VIII. p. 29). To be 

justified in thus interfering, however, the relationship 

. must be near, and so in the case .of Ch'iao Hsi­

ch'uang ~% ~±, a man who, on hearing his 

distant cousin call out in the middle of the night, 

killed her wou"Id-te seducer in the darkness, 

was held to be not sufficiently nearly related to 

have a Tight to interfere (zd.). A merely intimate 

friend (even though placed in charge of. the girl 

by her parents) cannot justifiably kill a would-be 

seducer (H. A. H. L. vol. IX. p. I 7). On the 

other hand, where the homicide is committed 

by a female relative of near degree, th~ law is 

inclined to be tender - assuming there is fair 

ground for the act. So in the case of Mrs Chuang 

}it ~, who , in purswt of the lover of her 
C. E. G . 
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daughter-in-law, killed his mother who threw 

herself in the way to protect her son. It appeared 

that the mother knew of, · and encouraged, her 

son's naughtiness , and the capital sentence was 

reduced to transportation commutable by fine 

(H. A. H. L. vol. XXVI. p. r r). Moreover, even 

where the relationship was remote , if the interfering 

party di.d not kill directly, but was the indirect 

cause of death, the killing will be considered 

partially justifiable. So in a case where a distant 

relative had a scrimmage with an abductor, and 

the latter, getting the worst of it, ran away , 

and tumbling over a dyke, injured himself so 

seriously that he died a few days afterwards. 

Held, that the slayer should be sentenced to 

ninety blows and transportation for two and a 

half years '. 

And so furthermore with certain artificia l 

relati onships. A master who stabbed, but did 

not kill , a ruffian who had tried to ravish his 

pupil , was held justified , on the ground that he 

did it in his righteous anger: some thoughtful 

friends who, in a ttempting to arrest the aforesaid 

offender, succeeded in despatchi-ng him , were 
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sentenced merely to modified banishment. Homicide 

committed by a servant in defence of his employer 's 

house and property is justifiable - but ·he must 

not take more upon himself So in the case of 

Huang Yung-tsai j{ rJ)~ :tf , . who killed his 

mistress ' lover in the middle of the night, under 

the impression that he was a thief. It was held 

that if the fellow had been a thief, Huang might 

justifiably have killed him then and there, but 

he was not the guardian of his mistress' honour 

- which , incidentally , she had previl)usly sacrificed 

(H. A. H . L. Supp. vof. VIII. p. 29). On the 

other hand a servant who makes up to his 

mistress may, in some- measure, be justifiably 

killed by the irate husband (H . A. H. L. Supp. 

vol. VIII. p. · 30). In conclusion an example of 

the official relation . A constable, armed with a 

warrant and in self-defence, is practically justifi eL 

in killing an offender who resists him , · prov '' 

the killin!! be unintentional and in the act of arrest . 
C> 
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SECTION Ill - EXCUSAllLE HOM ICIDE 

EXCUSABLE HOMICIDE 

By far the most important class of this is that 

described in English law hooks as per infortunium, 

or homicide by accident or misadventure. Homici<;l.e 

in self-defence is also a common form ; but what 

we call excusable homicide in defence of a child, 

wife, parent &c., is, in China, merely an effect 

of relationship , and a form of justifiable homicide -

excusable is tc 1 weak a term. 

Acczdental. - This is primarily divided under 

three heads hsi sha ~ ~ , 7Jiu sha ~ ~ , 

and kuo slzih sha ~ * ~ - i. e. killing in the 

course of sport, killing by mistake and killing 

by accident. The obvious distinction between 

the two latter is, that in killing by mistake, the 

intent to destroy life was there, but not to 

destroy the life t~ken , and in killing by accident 

there was no in.tention of taking ·life, and the 

killing occurred by chance - in neither case is 

mens rea present. An example of killing by 

mistake would be the attempt to kill one engaged 
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m robbery and killing a bystander instead. 

Examples of accidental killing are numerous and 

obvious. Examples of killing during sport occur 

in boxing, wrestling, fencing - football would 

be dangerous in China. 

These distinctions of themselves are inadequate, 

however ; for the rules which guide a Chinese 

Court in deciding .whether a given case comes 

under one or other of these heads are complex : 

it is not enough to merely regard the mtent : 

the weapon, the position of the parties , and the 

locality in which the act was done, are all points 

for consideration; and a case which, at first 

sight, would seem clearly to be excusable , when 

consid~:red in the light of. these other r: ircumstances, 

becomes a possibly heavily punishable offence. 

The subject is best dealt with by regarding 

the cases. And first a general rule is laid own , 

that for killing to be considered accidental, it must 

have been purely accidental and unavoidable -

in the words of the law It § ,P)f T- ~ ,ru, J:l. 
FJT ~ ~IJ , the use of eyes or ears could not 

have avoided the accident, and no care or 

thoughtfulness could have prevented it : J..2;.( Et 
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§ rJT :::f ~ ,m, m. rJT :::f ~11 {g] ~ w A z 
Jt fiTi {f~ ~ ~ A , there was no design 

throughout of injuring anyone and it happened 

by chance. So, in the case of Huang Chung-chao 

Jt Jtl ~, wherein the plea was admitted -the 

prisoner trying to get away from a drunken man 

who desired to wrestle with him, and ~ho being 

somewhat unsteady on his pins, toppled over 

amongst some firewood, and killed himself (P . 

A. S. P. vol. XVI. p. 4). And so, also, the 

case of Pan Pu-hsieh f!)I ffj M, wherein the 

prisoner had fired a bolt from his crossbow in 

the dark at a fancied thief - and a companion, 

unexpectedly getting in the way was kilied (P. 

A. S. P. vol. XVI. p. r) . And so .again in the 

case of Chung Lin . {qt ;Me, wherein a person 

who had used all his faculti es fatally injured -

quite accidentally - a complaisant virgin. Chung 

was excused the death on payment of a fine -

but was punished for his immorality (H. A . H. 

L vol. LII. p. I 4). So further with the oft 

recurring cases where a person's cattle being 

frig htened by extraneous causes escape and do 

fatal injury -· and if a man keeps a pet monkey 
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and the animal bites itself free from its cord, 

and kills a baby, the owner will be no more 

hardly treated (H. A. H. . L. Supp. vol. V. p. 

4). In the case of Ko Shu lt ;fit , the prisoner 

was driving a cart, and in doing so killed an 

old woman. He had, it - appe~red , called to her 

to get out of his way - which she not on ly 

refused to do, but actually started the bullocks, 

by striking one of them with a fork she held . 

Ko was allowed to commute the capital penalty. 

Equally effective was the plea in the case of 

\ i\Tang En-ch'ang :± W, ~ ,and Ho Yi.in itlf ~. 
in which a third person was killed. Wang \\'aS 

riding quietly a long when a man by some chance 

startled his horse and caused it to bolt. H eld, 

that the case should be considered as one of 

accidental homicide by the man who frig htened 

the horse, and that he, and not the rider, must 

pay the customary fin e to the relatives. 

The law on the subj·ect of accidental homicide 

by riders or drivers was the subject of a memoria l 

approved in the 36th year of Ch 'ien Lung . It 

appeared that up to that tim e the plea had 

been generally advanced, and invariably SLlCceeded 
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in such cases the driver or rider always 

alleging that the horse or mule had been 

startled, and ran away m consequence. The 

memorial submitted that the plea should be 

admitted where the driver was driving quietly, 

and his team was frightened qy causes beyond 

his control; or where he was driving fast, being 

compeiled thereto by the public service: but 

that the driver or rider should be held responsible, 

where he was driving or. riding beyond the 

ordinary pace, without sufficient cause - though 

the accident occurred by the animal starting. 

This view was fully approved by the Board -­

with the comment that, if . a person is riding 

furiously, and the horse gets startled, the result 

is not one that could not have been foreseen 

~ fm ~& ~ .,~ ~ ~ .~ w ~ 1l ret 1F ,m, 
1i p)f ~ ~ij 

A polic.emari who kills a bystander by accident, 

in trying to arrest a thief, will be permitted to 

escape with the usual fine paid to the relatives· 

of the deceased (H. A. H . L. vol. XXXII. p. 

39T: but not , however, if he was merely keeping 
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order, and wounds someone fatally (v. case of Lu 

Piao ~ ~, H. A . H. L. vol. XXXII. p. 38). 

And in the defence of his property, a person 

may claim the privileges of a policeman (H. A. 

H. L. vol. XXXII. p. 34) ; as in the case of 

Chu Tao-ching ~ ;!t ~, who lodged in his 

nephew some buck-shot intended for a thief, 

whom he was resisting, - · though relationship 

also played rts part in this case, but would not, 

of itself, have been sufficiently weighty a plea 

to enable Chu to escape with a fine merely. 

A policeman is, moreover, relieved from all 

consequences (sczl . after payment of the usual 

fine) if he chances to kill a bystander, iri defending 

himself from assault by a thief: but the Board 

laid down very particularly in the case of Huang 

Huai-kuei Jf m jt, that to bring the case under 

the statute, the man must be a police officer, ' 

and that he must be defending himself from, 

a,l)d not attacking a thief. In the case in question, 

the accused, at his neighbour's entreaty, was 

pursuing some thieves who had robbed the latter, 

and, fearing a rescue, the accused made a thrust 

at one of them - with the resurt that the 
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knife found a resting-place in the stomach of one 

of his friends . H eld, that, as he was neither a 

police officer , nor acting in self-defence, he could 

not be entirely relieved of the consequences . 

With the position of a policeman may be 

advantageously contrasted that of a soldier. For 

a policeman to successfully plead accidental 

homicide, the two concurrent conditions, (a) within 

the scope of his employment, and (b) the necessity 

of the case , are essential. But the position of a 

soldier is different ; his primary business is not 

the repression of disorder, or crime; and even 

if he assis~ a hard-pressed policeman, his action 

will not be viewed with favour - unless, by 

some strange coincidence , the policeman is a 

relation of his. An ordinary soldier is ordinarily 

in the position of an ordinary person - more , 

a soldier in China is or,e of the scum of the 

earth , a very ruffian by nature, and, as a rule 

of practice, it may be safely said, if he commits 

homicide, every presumption will be against him. 

F or want of ordinary care, a soldier must, of 

course , suffer ; as in the · case of Chu Chin-feng 

~ ~ ill* , who , at a review, shot an onlooker-
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the matchlock being loaded with ball instead of 

with blank cartridge. The statute under which 

the case came was held to be that providing 

for accidents in the Imperial Hunts J;~ nf~ 11] 

m i:kJ ~t iJt ~ T ~ ~t tJt ~ 11 ~ A ~ 
9E~-

An ordinary person who, in attempting to 

arrest a thief, accidentally kills a bystander, 

is capitally liable. So, in the hard case of 

Chang Ssli.-hui ~ 1!!11/ , who coming to the 

assistance of his servant, struggling with a thief, 

knocked the former on the head, instead of the 

latter. 

As regards accidental homicide by sportsmen, 

until the 39 th year of Ch 'ien Lung, the rule was , 

that the capital punishment might be redeemed 

by fine. In the aforesaid year, consequent on 

the case of Huang Ch'ang -huai Jf /J!t m, a 

new statute was passed, imposing the penalty of 

three years' penal servitude, in addition to a 

fine. In the case in question, it is to be noted. 

that the accident was purely unavoid2.ble. Three 

friends were out shooting together, and started 

a deer : two of the stalkers had fired and missed, 
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and the third, coming out of the jungle, fired 

his shot; just as one of the others had left his 

station in pursuit - and the latter, being in the 

line of fire , was consequently killed (P. A. S. P. 

vol. XVIII. p. 7) . Soldiers and others, engaged 

tn the Imperial Hunts, are ex<;:used further 

punishment, on -payment of a fine of Tls. I o 

fpr a · soldier, and Tls . 50 for a beater (P. A. 

S. P . vol. XI. p . I 3). 

A person armed with a deadly weapon is 

liable for not using proper control over it, and 

if, regardless of circumstances, he lightly uses it, 

with fatal effect, he will be liable. So, in the 

case of Pien Liu ~ -/:;, wherein the prisoner, . 

who was out shooting on the high road, accidentally 

fired off his gun, and shot his compat;lion. The· 

locality where the discharge of firearms takes 

place is a material consideration - and so here, 

the spot. being upon the high road (though 

·little frequented), the prisoner was sentenced to 

penal servitude for life three thousand li from 

his native place (P. A. S. P. vol. XVII. p. 6) 

- v. also case of Lu Chang (inf) . And if, in 

a quarrel, a person armed with a dagger, stabs 
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another - not indeed with. fatal intent, and 

only purposing some slight admonition - he 

will be liable for want of control over his weapon. 

And, under certain circumstances, a person will 

be liable where he has not actually used the 

weapon to do the fatal work, but where the 

weapon was within his control : as in a curious 

case, wherein a kindly friend attempted to stay 

a would-be suicide, and the latter , closing with 

the intervener, caused him to be pierced (with 

fatal effect) by - a dagger that · projected from 

the suicide's girdle. 

Special rigour is shown in dealing with cases 

of poisoning ; as in an Instance where a man 

put arsenic between millstones, with a view to 

poisoning <11 neighbour's pigs. No pigs were 

poisoned, however - but some of the villagers; 

ancl when the poisoner advanced the plea of 

accidental homicide, it was held that, though he 

had indeed asked whether the meal in question 

was for the pigs, yet he must have known' 

that the mill was used for many other purposes 

besides grinding pigs food, and that he had 

not taken special precautions (H. A. H. L. vol. 
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XXVIII. p . 88). And it is laid down, that if a 

man placed poison where people pass constantly, 

and in exposed positions, and death result thereby, 

the offender will not be allowed to easily escape. 

Even the accidental use of poison is punishable 

heavily, if death result - as where, for instance , 

a cook mistook rat-poison for pepper·, and seasoned 

soup therewith (H. A. H . L. vol. XXVIII: p. 89). 

Apart from poisoning cases - which are, m 

some respect su£ generzs -. - what , to us, and to 

an ordinary jury, would seem pure accident, is 

visited upon the person through whom the accident 

happened. T hus, in the case of W ang Wu-pao 

::£ l.to/1 jf , the offender merely pushed a c:ouple 

of persons, who were fighting , out on to a 

doonvay - in fe3.r that they would do some 

damage. The result was, that the pair fell over 

in a heap, and one of them ruptured himself, 

and died. The Provincial Authorities -held the 

case to be clearly accidental homicide, but the 

Board reversed the judg ment , and declared it 

to be fatal assault (H. A . H. L. vol. XXXII. 

p . - 2'2 ) . It was the same in the still harder 

case of Wang Chung-ts'ai ::£ q:t 7[ , in which 
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all the prisoner did was to put his arms around 

ont of two men who were quarrelling, and 

carry him bodily away, ro prevent a fight -

with the result that the man broke a l:Jlood-vessel, 

and died (H. A. H. L. vol. XXXII. p. 24) . 

Indeed, if there is any struggle at all, 

either with the victim, or with anyone else , the 

case would seem to be regarded as one of 

fat9-l assault - carrying with it, the penalty of 

strangulation execution deferred. So in three 

similar cases quoted at the trial of . an offender 

Huang T'eng Jt Hr.t , where the accused was, 

in each instance, wresting a stick out of a rn ari 's 

hands, to prevent his beating someone else (H . 

A. H. L. vol. XXXII. p. 2 5). 

Even a challenge to fight seems enough to brin g 

a case under the head of fatal assault. So in a case 

where one man told another to put his child clown, 

or he might hurt it - and the father dropping the 

infant hastily, the child died. T he offender was 

held guilty of fatal assault, because he put out his 

hand to take the child in the first instance, and 

failed to catch it (H. A . H. L. vol. XXXII . p. 2 6). 

A person may suffer, it appears, for being, 
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however accidentally, a remote cause of death; 

as in the case of Ko Shih-chiang tPJ fit IT, 
who was held responsible for the death of a 

man, killed by a stone which had been set 

in motion by a person running away from the 

prisoner (H. A. H. L. vol. XXXII. p. 2 8). Nor 

would it seem to be greatly mate rial, that the 

accident happened while the prisoner was doing 

a perfectly legal or even meritorious act; as in 

the case of Lu Chang J! l! , who, at th ; 

request of the owner of a field, fired off his 

gun in the air, to frighten some robbers, and 

killed an onlooker. 

Indeed, until the case of Chang Hsi-fa ~ .:g ~j , 
if, in defending himself from a blow, a person diverted 

it from himself to another, he would be held 

responsible - a clear absurdity (H. A. H. L. vol. 

XXXII. p. 30). In the case -of Teng Jung"k'o ~ /fk 
Pf , a man was held responsible for the death of a . 

child, who was holding on to its father's clothes, and 

which tumbled . down and hurt itself, .during the 

course of an attempt on his part to forcibly 

induce him to vacate his premises (H. A. H. L. 
vol. XXXII. p. 3 3). And, in the case of Shih 
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Ch'i-ch'uan £, :!J; 1$, the prisoner was · held 

responsible for the death of a ·child of an 

importunate dun though it was doubtful 

whether the mother stumbled in trying to avoid 

a push on his part, or . a ferocious dog \' 'hich 

he had on the premises (H. A. H. L. vol. 

XXXII. p. 34- v. also p. 285) . . Finally, the hard 

case of Lu Ku 1J lffi , wherein two men were 

half-seas over, and shaking the door of the 

room they were in, caused the door-bar to 

topple over upon one of them. The companion 

thereon tried to cut the bar adrift, and managed 

to knock ·the other on the head with the back 

of a chopper. The offender was sentenced to 

death, and a recommendation to mercy disallowed 

(P. A. S. P. vol. XIX. p. r 7). It is to be 

remarked, however, that, in this case, the man 

was a foreigner. 

On the other hand, once it has been established 

that the circumstances were excusable, it is of 

no importance that the effects of the accident 

were extremely serious. · So ·in the case of Wu 

Ch'i-li ~ -B 31 , the prisoner had caused the 

death of four persons, by setting fire to some 
C. E. G. r8 



274 EXCL:SAHU: llll >II C IJ, ]; -·- A CC I DENTAL 

hay .·with fireworks he was letting off in honour 

of the g ous. The wind, it appeared, had caused 

the accident, and the prisoner was excused with 

the proper fme for each Iife lost. And, moreover, 

even where the circumstances were such as to 

point to gross neglect, and the effects serious, 

the offence may be treated lig htly. Thus, in 

the case of Ch'en Liang-tso IDl _Pl K . who 

piled bales of goods on flooring supported by 

a rotten beam, and the floor, crushing through, 

kill ed a man loclg mg below. For this, the offender 

was allowed to pay a fine by way of commutation, 

althoug h found guilty of killing by neglect of 

proper precaution ~M ..lJl ~ ~ - a rider being 

added to the e ffect that he had been lax in 

guarding against a possible clanger ~ 1i{ ~M .At · 
In conclusion, it may be aclclecl, that the penalties 

for killing by misadventure are formal m mE 
only i Ac~:> of Grace do not, in consequence, 

affect them, and fines paid in commutation. of 

the penalty are , in a ll cases, to be exacted (dictum 

of Board in case of \iVu f eng -ming ftt * ~~~ ). 
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The following are some important instances , 

showing the mode by which the Chinese jurists 

approach a case of the kind. 

· In the case of Ch'Li Hei rtiJ ~ , the prisoner 

taking a g ingall to examine it, dropped a spark 

on the priming from his pipe - in consequence 

of which the gun exploded, and killed a friend 

sitting· close by. As the prisoner knew that the 

gun vvas loaded, and also that if fire was applied 

to it it would explode, and also that his fri end 

was sitting only a foot 's distance from him, the 

Board decided that this was not a case of killing 

by accident , neither was it a case of killing a 

person who could not be seen or heard :Ef § 
~ 7J. , or in a way that could not have been 

anticipated ,m, 11 ~ ~IJ Nor was it a case of 

killing by mistake, for the prisoner did not fire 

off the gun intentionally . Held, that he be 

sentenced to transportation for life three thousand 

li from his home. and receive one hundred 

blows of the heavy bamboo , for letting off 

firearms in places where people are living .~ ~ 

rnJ 1f A JiS 11: ~ % 1im 1iX 11 A ~ 9E (H . 
A. H. L. Supp. vol. -IX . p. 1 5). 
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In the case of Wang Li-t'ien .:£ if. ffi, the 

offender coming. into his lodging late at night, 

threw a stone on the stove bed, to serve him 

for a pillow - ·and killed a friend who was 

lying on the bed sleeping. Inasmuch as it was 

pitch dark, ,and the deceased did not snore, it 

might be said that, neither his eyes, nor his 

ears, would have helped the offender: but, though 

the Court considered that there was some excuse 

for throwing the stone bn the bed, it was held 

proper to award a mitigated penalty for throwing 

bricks about without cause where there are people 

living or stopping ~ M:. raJ 1f A g 11: ~ ~ 
~ ~~ f!W· 1l'fl·' A ~ ?fE , and sentenced the 

offender to one hundred blows and three years' 

transportation (id). lh a case, however, where 

per;sons were playing at ball, and a stranger coming 

behind the homicide, without his knowing it, was 

struck by the ball, which slipped out of the 

thrower 's hand and flew backwards, it was held 

that using his eyes and his ears would not have 

availed the homicide, and that he could not 

I1ave anticipated the: result - and he therefore 

was allowed _to compromise the case, by making 
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compensation to the relative;; ' of the man killed. 

In the case of Li Ju-po $ tlJ:J fS , the accused 

was amusing himself, swinging a hammer outside 

another's door, and hearing someone coming behind 

him, and turning sharp round , he brought the 

hammer against the other's head, and killed 

him. The Court dedded that Li had no business 

to be playing with a thing capable of causing 

death in a place where p~ople were about, and 

sentenced him to one hundred blows and 

transportation for life-under the statute prohibiting 

throwing bricks and stones about where people 

are living or stopping. As, however, the offender 

was under age, he was allowed to commute 

the penalty by a fine, on paying Tls. r o fun era 1 

expenses (H. A. H . L. Supp: vol. IX. p. I 6). ' 

In the case of Hu W en-ch'eng 1fJ3lj JlX; , a 

man had loaded his matchlock to shoot a bird , 

but the bird flying away as the ·Sportsman was 

walking, the trigger .in some way got entangled 

in the man's dress, and caused the weapon to 

explode, . and kill a passer-by. The Board acquitted 

the prisoner of any intention to fire his gun , 

but sentenced him to a mitigated penalty of 
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transportation for three years, for letting off firearms 

in places where people are about (id). In the 

case of Han Kuai-erh !i¥ lj~ )-(. , two men were 

out together in the country shooting birds, and 

one of them slipping, his gun exploded, and 

killed his companion - for which the Court 

sentenced him to a mitigated penalty of two and 

a half years' transportation and ninety blows, 

for letting off fire-arms in the country and killing 

people .~ ~ tE fYJ IDt !m jjx ~ A (H: A. 

H. L. Supp. vol. IX. p r 7) . 

In the case of Huang W en-chih jf 3( ~, 
the prisoner threw a stone over his shoulder, 

whilst walking in an unfrequented place , and 

chanced to hit a beggar who had turned into 

the road from a side path. The Court acquitted 

Huang so far as to say, that using his eyes or 

his ears would not have prevented the occurrence, 

and that as it was , besides, an unfrequented road, 

the case did not, altogether , come under the 

statute relative to throwing bricks where .people 

are about : on the other hand, the prisoner was 

to blame in not having considered the possibility 

of someone coming ont of the side path, before 
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carelessly throwing stones , and sentenced him to 

one hundred blows· and three years transportation. 

In the case of the shepherd Liu Chung-ch 'eng 

:jjJ ~ .JVt, the prisoner was · driving some sheep, 

and inviting a friend to assist him in so doing, 

he managed to run his driving spear into his 

assistant, and killed him . Held, that it was clone 

in the hurry of driving the sheep back, but , that 

he ought to have remembered that his fri end was 

in the fold with him , and he was according ly 

sentenced to one hundred blows and transportation 

for life to a distance of three thousand !i, under 

the law relating to shooting wild beasts in 

frequented places, and unfortunately killing someone 

in doing so fit) /ff A J5 lt ~ ~ hm 1/x ~ fiT 
tr ~t 1t fA ~ JiJ3 ~ J\. 1* 9 frj ~ A 1t 
(id). 

In the case of . Weng Wan-lung ~ 1.it ~~lit , 
the prisoner being asked by his friend to g ive 

him a spade, instead of taking it , and handing 

it to him , tossed it over, and accidentally killed 

him . For this, th e offender was sentenced to 

transportation for life three thousand !i distant and 

one hundred blows, under the statute regarding 
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the throwing of bricks and stones in frequented 

places (H. A. H. L. Supp. vol. IX p . I 8). 

In the case of Kao Ch'i-kang ~ ;1t (M] , the 

Board allowed that it was a case of accidental 

death. The prisoner, and a friend of his, had 

heen in the habit of larking together, and one 

clay, as the former was washing out a wine jar, 

his friend threw some sand over him. The prisoner 

retorted by splashing his friend, and then running 

awax, to avoid being clucked in return, he jumped 

over · a heap of rubbish in his path: his friend, 

in chase, attempted to do the same, but slipped, 

and broke his neck - or, at least, managed to 

kill himself. Held, although the affair arose out 

skylarking, Kao ran away to avoid being ducked, 

and not to · play a trick on his fri end - therefore, 

it was not like a feint in boxing : the man slipped 

running after him, and he could neither see 

nor have anticipated what would happen; and 

accordingly, the case exactly fitted the words of 

the note to the statute referring to the . chance 

killing of a man whom the slayer had no intention 

of injuring 191 m W A Z ~ 1~ ~~A z 
$ - and (n: ~.), the prisoner was allowed to 
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commute the penalty of homicide for a nominal 

fine (id.). The case of Liu Chiu-yi.ian fl~J jL 'iJG, 
a boy aged nine,_ is still more curious. The child 

was playing with a comrade at splitting sugar 

cane, and finding himself too short to do it with 

success, he got on to a wall. The wall was 

rotten and gave way, and the friend in trying 

to catch him as he fell, got cut with a knife 

which his playmate held in his hand, a:nd catching 

cold in the wound, died within twelve days 

afterwards. On these facts, the Board laid down, 

that as· the two were certainly not quarrelling , 

and that as it was impossible to have foreseen 

that the wall would have fallen, and that the 

·victim running to the rescue would get wounded, 

and die through catching cold, the case was one 

of killing by misadventure, and the penalty might 

be tGmmuted by fine (H. A. H. L. Supp. vol. 

IX. p. 19). 

In the case of Yang Fei-lin ~ ~ ;# , also, 

the Board found that the death of a child , which 

slipped from its mother's arms, comes within the 

statute of killing by misadventure. Here, there 

had been a slanging match between the prisoner 
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and another man, consequent on a collision 

betwe~n them, and the man 's father joining in , 

expressed himself so strongly, that Yang's brother 

felt himself compelled to c:.ll on him, and ask 

for an explanation - Y ang himself accompanying 

his brother, to throw oil upon the waters. At 

this interview, the other man's wife, carrying her 

baby in her arms, also came to the front, with 

a view to intervening,, and Y ang fearing that the 

baby would come to grief, laid hold of hrer coat, 

to keep her' back - which led to her letting the 

baLy drop, and, between the tumble and the 

fright, it was killed. As Y ang' s intentions were 

good, and the consequences could not be foreseen, 

the Board let him off with a fine (id.). 

In the case of Kao T zu-erh ~ T ~ , again, 

the prisoner WaS leL off, it appearing that he 

was trying to stop a fight, and slipping upon 

some newly cut paddy, knocked over a man 

who was reaping behind him , with the consequence 

that the latter received from a sickle, that he 

was holding in his hand, a slight, but. eventually 

fatal, wound - for though the cut healed up , 

the patient insisted on scratching it, and· afterwards 
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caught cold in the sore. It would seem that the 

prisoner should have been acquitted, inasmuch 

as he did not know that there was anybody 

behind him, and had no intention of hurting the 

deceased or anyone else, and, especially, as the 

cold resulted from the victim's own carelessness. 

The Board held, however , that the blame in 

such a case must lie with the original cause of 

the injury, and condemned the prisoner, but 

allowed him to commute the penalty for a 

nominal fine - as the case came within the 

statute in regard of people slipping and injuring 

those walking beside them ~ !P! JE :ff Jih. ~ 
~ lk ~ 1t {91 M %t A 2 :¥: rm {~ ~ ~ 
A Z $ (H. A H. L. Supp. vol. IX. p. 20). 

In the case of T s 'ao Li 1J ifrJI , the prisoner 

was stooping down cutting vegetables, and when 

a friend, in chaff, came behind him, and pulled 

him over backwards, T'sao reached round, and 

caught hold of him, · with a view to having a 

wrestling match, and accidentally wounded him 

in the foot. The wound was very slight , and 

the man evidently died from taking cold, but 

the Board, treating the case as killing in the· 
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course of a fight, sentenced T' sao to one hundred 

blows and transportation three thousand li from 

home - the capital sentence being remitted, as 

the wound was not, in the first instance, a 

dangerous one (id.). In the case ofCh'en Yi.i-ch'eng 

rf!l ~ nX , the prisoner, while mowing corn, 

accidentally wounded a gleaner, who had come 

up behind him, and whom, as he was stooping 

down, he could no~ see. The gleaner, , catching 

cold in the wound, died, and the prisoner was 

merely sentenced to transportation, commutable 

by fine (id.). 

In the case of Ch'iu A-hsi lJf3 IWJ ~, two 

lives were lost by a boat upsetting. It appeared 

that the prisoner was having a quiet scull, and in 

passing another boat, wetted the best dress of 

a lady who was seated therein. Much annoyed, 

the lady laid on to rhe prisoner's craft with a 

boat-hook - hence the accident. The prisoner 

did not intend to upset the boat, and had no 

quarrel with the victims, but the Board considered 

that a capital sentence should be imposed, as 

the law says fm !fiJ ~~ ffi ~ ~ "9J )" ~ Ja 
~~mm X~]~~~~ iii 1~, i. e. whoso 
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accidentally kills a bystander in the course of a 

fight, shall suffer the penalty of killing a man 

in the course of a fight - ·strangulation, subject 

to revision - and, as two lives in one family 

were sacrificed, the Board was of opinion that the 

sentence should be strangulation without revision 

(H. A. H. L. Supp. vol. IX. p. 2 3). 

In the case of Shih Ch'i-ch'uan j! ;lt ,.,. , 
the prisoner gave a woman a push, not seeing 

that she was carrying a child behind her - and 

the woman, staggering back, the child tumbled 

down, and hurt itself, and being already sick, 

died. For the · prisoner, it was alleged that he 

did not see the child, and merely gave the 

woman the push, to save her from his dogs, 

which were barking at her. This contented the 

Provincial Authorities, who considered the case as 

one of accidental homicide. The Board, however, 

quashing the decision of the Provincial Courts, put 

the defence aside, holding that it seemed clear that 

the prisoner had pushed the woman in anger, Lecause 

she was pestering him for some money due by him, 

and, doing so, the prisoner was clearly liable for the 

consequences (P.A. S. P. vol. XIV. p . 54- V. ante). 
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f-lomicide zn self-defence. - If one person 

attacks another with a lethal weapon, the person 

attacked may kill the aggressor in self-defence, 

and will mcur no penalty thereby : but if the 

killing be done after the weapon has been wrested 

from the aggressor, the slayer will incur a slight 

punishment of eighty blows - and this although 

the aggressor was still violent, and had just 

previo~tsly had the attacked at his mercy (v. case 

of Li Ch'ing $ fW- H. A. H. L. vol. XXI. p . 65). 

If both parties be unarmed, it is also, quite 

excusable for the person attacked t6 kill an 

aggressor in self-defence (case of Hua Yung-lu 

~ }fl ~ H. A. H. L. vol. XXI. p. 66). 

It is merely transportation for three ye-ars to kill, . 
with a lethal weapon, a rowdy who molests one 

without cause - but the man must be a bully, 

and it is not sufficient that he was the aggressor 

merely. So in a case where the provincial courts 

_fought hard for a mitigated sentence - the 

man killed being a decidedly bad character, and 

the aggressor in ·the case. He had , it seemed, 

first ravished his step-daughter, then got drunk, 

and blacked the eye of her auot, for getting the 
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girl removed - and finally drawn a knife on the 

aunt's husband and brother, who had come to 

her assistance. The Board laid down that, though 

the ruffian's relations were entitled to hand him 

')Ver to the Authorities, they were not justified 

in stabbing and hammering him about the head, 

after they had knocked him down - and the 

principal was eventually sentenced to be strang led. 

It was otherwise, however, in the case of Liu 

Ssu-k'un fl'J ll9 ¥.ft, wherein a scoundrel - a 

known · bully -- molested a person physically 

much weaker than· himself, and started to thrash 

him. The attacked thereon stabbed and killed 

the aggressor, and was sentenced to the before­

mentioned mitigated penalty (H. A. H. L. vol. 

x. P· s). 



CHAPTER VII 

OFFENCES AGAINST THE PERSON 
(CONTD.)- HOMICIDE (CONTD.) 

SECTION I - MANSLAUGHTER 

MANSLAUGHTER 

The subject has already been dealt with 

incidentally in connection with justifiable and 

excusable homicide - some special points, 

however, need attention. 

In the first place, the offence may result from 

extremely indirect causes - and causes, moreover 

which would appear perfectly excusable, or even 

justifiable - provided always that there was 

some preliminar:y scuffle or fight or even words 

merely. Thus, in the case of Ho Kuo-ch'a 

1of rPiiJ ~, a person was held capitally responsible, 

because a lunatic he thought was · trying to ravish 

his sister-in-law, ran out into the snow to escape 
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a "beating, and leaving his clothes in the prisoner' s 

hands, got frozen to death (H. A. H. L. vol. 

XXI. P· 46) ; and in the case of Ch 'e Ta $.. *, 
the prisoner had been slanging an old gentleman, 

who thereupon made an attack on him, ana 

the prisoner, putting up his arm to defend ·himself, 

knocked the old fellow over - with th~ result 

that he died the same night from asthma (H . 

A. H. L. vol. XXX. p. 70). Numerous drowning 

cases afford good examples. Thus, in the case 

of Lu Jui-yli ~ ·Ifiij ~ ., the prisoner was capitally 

sentenced because a rival , trying to avoid him 

on his raising a hue and cry, tumbled into a 

stream, and was drowned (H. A. H. L. vol. 

XXX. p. 6 2) : similarly in the case of Chiang 

Hung-fu ~ ~ %I, wherein some persons carrying 

off the prisone?'s ox before his eyes, stumbled 

and fell into a torrent (H. A. H. L : vol. XXX. 
' 

p . 6 3) : and, harder still, the case of Ch' en 

F eng-chan irnt *m· , wherein the deceased, 

who seemed to have been the aggressor throughout, 

flying from the prisoner. took to a boat, and 

upset it (H. A. H. L. vol. XXX. p. 66). 

There is an instance on record, hoy;ever, where 
C. E. G. 
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the offender was not so . hardly dealt with 

for he really had 'some claims to consideration. 

It appeared that he had caught a thief, and in 

leading the latter to the police station with a 

rope which he had placed round his · captive's 

throat, he stumbled - and dragged his prisoner 

with him into a stream. The thief was drowned, 

and his captor was given three years transportation 

- since, as the Court declared, the deceased 

was actually to blame (H . A. H. L. vol. XVII. 
·, 

p. I 6). 

The general custom, rather than the general 

rule, in drowning cases resultipg from two persons 

wrestling together, seems to be that the survivor's 

name is placed on the list of cases deserving of 

consideration, if he was caught hold of by the 

other, and did not do more than resist ; but 

that the name is merely placed on the list of 

cases deferred, if the two were struggling 

together 1!f ~ ff:.~ {!. iPJ Z $ raJ Ja ~ ;j:H: * ~ -=¥- 1f A * £L ;j:H: 1f A ~ (H. A. H. 
L. vol. II. p. 2 2 ). 

Interesting points arise in connection with loss 

of li (e arising from the unskilful practice of medicine. 
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It 1s herein provideq that, in such cases, other 

practitioners shall be called in to examine the 

nature of the wound, and the kind of medicine 

administered, and if it then appears that the 

error, though of judgment, was purely accidental, 

the practitioner may pe allowed to redeem the 

penalty for manslaughter by fine - as in cases 

purely accidental - but will not be allowed to 

practice any longer. On the other hand, where 

a practitioner, with a : view to increased (ees, 
I . 

aggravates a. malady · ·with the result that the 

patient dies, the pena1iiy of decapitation will be 

adjudged. 

The not uncommon offence of depriving persons 

of necessary food or m im.ent with fatal issue is 

apparently considered as a case of manslaughter 

somewhat aggravated. So also, by way of 

contrast, if a person privily removes a ladder 

from beneath one who has ascended a height, 

or privily removes a bridle from a man on 

horseback. 

Where an offender , who has admitted his 

guilt-, avoids the discomfort of a public execution , 

by getting a relation of the same degree or an 
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old crony, to kill him, or to hire someone to 

do so, the person or persons so killing will be 

tried under the statutes relating to manslaughter 

- the penalty being reduced two degrees : if 

the offender has not admitted his guilt, but asks 

to be . kilied, or having admitted his guilt, does 

.not want to be killed , the aforesaid person or 

persons killing will receive the full penalty. If 

it be not a relation · of the same degree who 

does the killing, but a junior or servant - such 

as a son , g randson, slave or hired man ·- and 

whether the killing be at the offender's request 

or not, the sentence of decapitation . without 

appeal .will , be _ recorded. 

SECTION Il - MURDER 

MURDER 

Great as is the sanctity _ of human life in China, 

murder is not the most serious of offences, nor, 

indeed,. treated so severely as in England ; for 
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I 

whereas with us all concerned are treated as 

principals, in China one only is so dealt w~th , 

and is styled the actual milrderer To 2f ~ .A 
Z 1~ - .the others beir:g treated as accesso-ries 

only, although the · murder was premeditated or 

deliberate, at1d they were not only accesspries 

before the fact, but actual parties to the off4:nce. 

The original designer is liable to decapita,ltion ; 

the accessory, if h; takes an active pa*, to 

stranguhtion, otherwise to servitude onlv .-- in 

all cases the sentence being subject to re!lvision 

at the autumnal ·assizt:. · 

.. _ Qn th~ other hand, the Chinese law sternly 

·upholds the principle of life for life, and innocent 

children may s')Jffer for the fault of their fath er 

where, e. g., the latter murders a whole family. 

A distinction may be noted in starting . It 

makes considerable difference, where the murder 

has connection with ano'ther offence, wheth er it 

took place at the time of the commission of th e 

offence, or subsequently to it. Th us, for example, 

a· robber or violent abductor, who kill s his victim 

at the time of the robbery or abduction, is 

sentenced to decapitation without appeal ; on th e 
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other hand, if the victim is killed two days 

later, in trying to arrest the robber or abductor, 

the sentence is decapitation subject to revision 

at the autumnal assize (H. A. H. L. vol. IX. 

p. 30) . 

' l;'irstly as regards murder deliberately planned 

or with sudden intent - the former the graver. 

If a murder had not been previously planned, it 

will, it appears, be treated simply as killing with · 

intent to kill - although the circumstances were 

extremely ,deliberate. So in the case of Ma 

Shan ,~ ~, wherein a brute half drunk first 

beat a child and then killed it, under circumstances 

of peculiar atrocity ; the Board expressed its 

rePTet that the case could only be treated as 
~ . 

one of killing with intent, and that the sentence 

must be referred to I-l1s lmperial Majesty before 

being carried out (H. A . H. L. vol. XXX. p. 54). 

If the offender kill a bystander, in place of 

the person whose death he designed, the case 

is treated as killing with intent , and the offender , 
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if the sentence be confirmed, is sentenced to 

decapitation. if fire-arms be used in a fray and 

at .hazard a man is killed, the act is held to , 

be unintentional murder; and similarly so, if in 

attempting to commit suicide by shooting himself, 

a person kill a bystander : fire-arms are rightly 

considered by the Chinese dangerous weapons, 

and their use is restricted under severe penalties 

(P. A. S. P. vol. XII. p . 52). 

If the offender kill a man's children in the attempt 

to murder the father, the case is considered as 

deliberate murder-penalty, decapitation execution 

deferred. 

In cases of deliberate murder, it matters not how 

long after the person lmgers - v. Manslaughter­

(H. A. H. L. vol. XXII. p. so). 
Attempted deliberate murder, if the other party 

be injured in any way, is punishable with 

strangulation execution deferred, and with one 

. hundred blows and transportation for three years', 

if the other party be not injured. 

A good contrasted example of deliberate murder 

is that in the case of Wang Shen-ju ± 1$ A, 
who first tried to kill his wife, for wanting to 
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kick him out of the house as a dissipated worthless 

fellow - and then, thinking that his mother-in-law 

must undoubtedly be at the bottom of the matter, 

qeliberately killed her. He also killed 1:wo 

neighbours who came to the rescue, and, to add a 

sense of completeness .to the case, deliberately 

killed a.. woman , wife of one of the sa.id 

neighbours, for giving the alarm. Two of these 

murders were deliberate, two in the heat of the 

fray -· and though it .was admitted that the 

case did not strictly come within the Act, the · 

offender was sentenced to immediate decapitation, 

for killing three of a family in a fight (H. A . 

H. L. vol. XXVIII. p. r 2) . 

Murder with a view to plunder is regarded 

more seriously than ordinary deliberate murder ; 

but, to bring a case under the clause providing 

for the decapitation and strangulation of the 

principals and accomplices in such a case, there 

must ·have been an original intent to murder 

with a view to benefit , thereby ~ ~J W Jfl1 Z 
$ &\ xEg ~ ~ ~t 1c #Q Jt ®' no ~ ~ ~t · 
~€1 t& ifiJ ft J.ll] f§f :{ff ~Jf ~~ li lJc (H. A. H. L. 
vol. XXII. p. 53). The in~ent to ' plunder is not 
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enoug h, though the victim be murdered to prevent 

discovery after the object has been attained- and 

the essentials · are, envy of a man's possessions,_ 

desire to obtain his property, and designed killing 

for the purpose of obtaining it (H. A. I-L L 

vol. XXII. p . 55)- And, as regards the description 

of the property coming under the clause, a son 

or a wife is considered as much a valuable as, 

for exan)ple, a handsome pipe (zd.) - and to carry 

either of these persons off and sell them will 

render the offender liable to the above penalty 

(v. case of Chang Chu ~ ,;{±1 I-L A H. L 

-v:oL XXII. p. 56). 

In regard of robbery followed by murder, it 

is to be noted, that it is equally murder where 

· the robber does not · with his own hand kill his 

victim, but is the direct cause of the death of 

the perSOn robbed - eVPD from mere alarm, 

and nothmg more : as in a case where a man, 

whose boat was being robbed, jumped into the 

water in his alarm, and was drowned - nota 
• 

bene the victim was neither threatened nor pursued 

(H. A H. L vol. XVI. p. 8). 
As regards murder connected with immorality, 
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there Is this difference from ordinary murder, that 

all the parties to it, if parties also to the im­

morality, are treated as principals, and sentenced 

to decapitation subject to revision (H. A. H. L. 

vol. XXIV. p . 58). In its side issues it is also 

severely visited. An adulterer who gave the injured 

husband satisfaction, and shot him, would be 

decapitated - and the causa teterri11za belli would 

also be capitally sentenced. The gallant Colonel 

who satisfies himself, and then gives the injured 

husband satisfaction, is not often to be found in 

China : and an adulterer who killed his love by 

accident, in trying to kill her husband, whom he 

afterwards ran through, was punished as if he 

had killed two of the same family (H. A . H . L. 

vol. XXVIII . p. r 3) : and the same penalty was 

adj udged a man who killed an injured husband 

and his brother, who tried to lay hold of him 

(lag·rante delzdo (H . A. H. L. vol. XXVIII. p. I 4). 

Murder with a view to quarter, or otlierwise . 

maul, the limbs of the deceased for magical 

purposes , entails on the principal in the offence 

the punishment of being sliced to pieces: accessories 

in the offence are liable to decapitation : members 
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of the household of the principal - e. g . his wives, 

sons and daughters, servants and slaves- are liable 

to transportation for life to a distance of 2000 !£. 

It is murder, entailing the penalty of decapitation 

without revision, to cause the death of a man 

by vengefully burning his house or ricks - though 

it was intended only to injure him in property, 

and not in person. Circonstances attenuantes will 

however be allowed, if the offender could scarcely 

be said to come under the above category, and 

the deceased contributed to his own death. So 

in the case of Ko W en 1f; X, who falling out 

with his dead niece's father-in-law for refusing to 

g ive her a . proper funeral, tried to burn the 

clothes she had left behind her, to mark his 

disapproval of the procedmgs. The father-in-law 

tried to prevent the burning, stumbled, and, falling 

into the bonfire, was burnt to death. For this, 

the .offender was sentenced. to one hundred blows 

and transportation for life to a distance of three 

thousand lz' (H. A. H. L. Supp. vol. XIV. p. 4 r ). 

To wilfully occasion some venomous animal­

such as a snake - to bite a person with mortal 

effec , - entails . decapitation. 
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The once con)mon practice of burying alive 

was not; at one period, considen~d murder. It is 

so now. Therefore, unless a great moral l~sson 

is to be enforced, and it is desirable to make 

an example of one's offspring, or of one's wife, 

or · the public regard the act with favour, and 

are ready to lend a hand, burying alive should 

be ?edulously avoided. 

As regards murder and relationship, the chief 

features have already been dealt with. A person . 

. convicled merely of a design to kill his or her 

parents or grandparents is liable to instanT 

decapitation .- and no distinction -is- made· as 

regards principals or accessories in the o_ffence,_ 

except in so far as touches the respective 

relationships of the parties to the person whose 

killing they design. A design to kill a senior 
. -
relation within the degrees of mourning , entails . 

for the principal transportation for life to a distance 

of 2000 l·z': if a blow is actually strOck in 

accomplishment of the design, the principal will 

be strangled : if the murder is ac tually committed, 

decapita tictn will be adjudged to all concerned. 

That a junior relation should be sentenced for 
I 
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murder is, in brief, one of the easiest things 

imaginable ; and that a senior should be so 

sentenced is one of the hardest. The latter event 

may, however, happen - as where the tie has, 

for good reason, been dissolved ; or where, as 

in the case of a wife, a husband, who has suffered 

her to play the harlot, kills her deliberately therefor 

- when he will be strangled (H. A. H. L. vol. 

X..XVI. p . 2) : and it will be the same if the 

husband does not do the killing himself, but 

forces her to do so (l-I. A. H. L. vol. XXVI. 

p. 3). On the other hand, even in plain cases 

of murder or manslaughter, a senior may not 

only escape capital punishment, but fare lightly 

- although it was not even a relation that was 

killed. So in the case of Mrs Li j~ ~ , who 

threw a stone at her son and killed a bystander ; 

and in the case of Mrs Liu nee Tseng ~J if ~, 
who deliberate} y sent her son some poisoned 

cakes, and killed a companion of his (H. A. H. L. 

vol. ~'(XII. p. 6) : and it appears from a case 

that, even if two innocent persons have thus 

perished, a light penalty will still only be inAic:ted 

- even commutable by fine (H. A. H. L. 
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vol. XXX. p. 7). Such is the effect of relationship ! 

As regards murder of ~hildren {not relations), 

the law Is specially severe; and where it is with 

a view to rape or robbery, exposure of 'the hect'd 

is superadded to immediate decapitation (H. A. 

H. L. vol. XXII. p . 58) . The provision applies 

·to children under ten years of age ·only,_ at'ld does 

not extend to cases where there was no previous 

deliberation (H. A H. L. vol. XXX. p. 54)- unless, 

indeed, the child was killed in trying to save its 

relations, when, by special decree of the 2 r st year 

of Ch'ien Lung , the sentence of decapitation is 

to be carried out without appeal (H. A. H. L. 
. I 

vol. XXX. p. 55) . . 

One of the most common incitements to murder 

is the desire to get a neighbour into trouble -

either for the purpose of "squeezing'', or in 

revenge for some injury. Instances are numberless, 

but a good and curious example of a blackmailing 

case is that wherein a certain beggar, being hard 

up, proposed to a professional friend of his, that 

they should murder somebody, and blackmail a . 

respectable person, by charging him with having ' 

committed the offence. His friend agreed, and 



MURDER - SU ICIDE 

making the same proposal to others, they readily 

gained more associates. One of the body having 

procured some poison, and behveen them having 

bought or stolen some wine, they trapped their 

game and started off to the house where they 

intended to levy blackmail. On the road, the poison 

was administered, and the man duly dying, the 

associates proceeded on arrival to tax the master of 

the house with beating him to death. So, again, in 

the case of Chou T sung-sheng .ffl} * JJJj, a thief 

being threatened with prosecution, killed his wife, 

and c_harged the prosecutor with it, · to make 

him drop the case (P. A. S. P. vol. X. p . 2 3). 

SECTION Ill - SU ICI DE 

Chinese law views this offr:nce in many respects 

in much the same way as tnglish law - though 

there are. of course, present many of the usual 

peculiarities mostly, as regards side issues. 



It is sometimes classed as an offence -against 

religion - to Heaven a person owes his being, 

and to Heaven he is responsible for due care 

of the gift. 

A peculiarity of the offence is the nicety 

with which it is regarded; and not oply is the 

proximate cause considered, as - e. g. -to commit 

suicide from shame ~ ~- § tJi , from rage ~ 
~ § ff1i_ , or from mere excitement 1'f!J ~ § Jl!i, 
but the proximate reason of the cause is also 

considered, as - e. g . - why was the suicide 

ashamed, or in a rage, or excited? On these 

points as they arise. 

As regards an agreement to commit suicide ; 

if two persons agree to die together. and one 

performs the act successfully and the other does · 

not, if there is proof, in the shape of sufficient 

wounds, that the survivor really meant to die, 

the penalty of transportation for life will be 

adjudged : if there is no such proof, the sentence 

will be strangulation, as an accomplice in deliberate 

murder. So in the case of Huang T'ing 'Ji *, 
wherein the only proof was the prisoner's own 

statement, that he had swallowed the , poison, 
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and vomited it forth again (H. A. H . L. vol. 

XXXVI. p. 36); and in another instance (v. 

case of Liang Chi-kuang ~ ~t 7\:: ), poison was 

swallowed, but with inadequate effect (H. A. H. 

L. vol. XXXVI. p. 3 5). 

If the agreement be with a parent, the 

surviving son will b~... decapitated, regardless of 

any considerations (H. A. H. L. vol. XXIII. 

p. 45)· 
An agreement with another, to profit by the 

schemed suicide of that other's parents, is naturally 

heavily punishable. As in the case of Yin Hsi­

hsien IJ~ :iffi W, who entered into a scheme for 

getting some money out of the death of a friend' s 

mother, and was sentenced to servitude in the 

New Settlements - although he took no part in 

the affair, and the lady was qujte willing to 

hang herself (H. A. H. L. vol. XXIII. p. sS). 

A class of case which not unfrequently arises 

is that, when two persons agree, that one of 

them shall pretend to commit suicide, in order 

to extort money or profit from another - and the 

suicide instead of being sham, by some accident 

IS actually effected. What is to be done with 
C. E. G. 20 
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the surv1vmg party ? The question depends upon 

the merits of each case. Tims, in the case of 

Ch'en Yi mR ~ and Kuo Ming W fiJJ, -two 

persons who, being in need of funds, mutually 

agreed that the latter should pretend to commit 

suicide by hang ing at one of the Gates ofPeking. 

The affair came ·off - but Kuo Ming, instead of 

pretending to hang himself, actually did so. As 

regards Ch'en Yi, it appeared that the original 

idea was not his ; but that he did not dissuade 

Kuo Ming , Cl-nd in the hope of sharing the plunder 

had accompanied the latter, and even assisted 

him in hanging up the fatal rope - taking, 

however, no furth er part in the ceremony. No 

statute appeared to exactly apply, and Ch'en 

was sentenced under the one which most nearly did 

so - i. e., that providing that, in cases of wounding 

with a view to extortion, the accomplice should 

be held equally g uilty with the principal, save 

that m case of death resulting , the ·capital 

. penalty was to be commuted. Further, as the 

prisoner did, not adjust the rope, or kick away 

the stool, or take, indeed, any part in the final 

hang ing, the commuted penalty of penal servitude 
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for life was furth er reduced to one hundred blows 

of the heavy bamboo and three years' transportation . 

A not very dissimilar case was that of the druggist 

Tseng Sbeng-chi it ~ fj , who knowing that 

a certain drug, in limited quantities, would ~ause 

apparent death, from which the victim could be 

revived, supplied it to an acquaintance Ch 'en 

Ta-ning lrnt j( ~, - with a view to the latter 

pretending to commtt suicide, and extorting money 

from those who would get into trouble thereby. 

Ch'en, unfortunately, took an overdose and died. 

Held, that this was not a dissimilar case to the 

foregoing ; that the druggist and deceased were 

in agreement; and that, in particular, the case 

corresponded with the provtston prescribing 

servitude for life 3000 lz' distar,ce for those 

who, in helping another to extort money, wound or 

kill the latter. 

To assist another to commit suicide, renders 

the person so assisting liable to capital punishmeqt, 

as an accomplice in deliberate murder (H . A. 

H . L. Supp. vol. VII. p . 3 5). If a person exhorts 

another not to commit suicide, and the latter, 

notwithstanding, does so, and the assistance was 
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confined to some such small · act as carrymg a 

stool for the suicide to mount upon, and the 

person assisting leaves · before the design was 

carried out, a mitigated penalty will be imposed (zd. ). 

Looking on at a suicide renders the onlooker 

to some extent liable - penalty, transportation 

for life to 3000 lz" distance. 

Where the person assisted was a relation the 

effect, of course, differs. To aid a parent to 

commit suicide, is punishable with the lingering 

death : but if the junior was nqt present at 

the suicide, and he took a passive position -

saying, when his parents announced their intention, 

that he would avenge them - the penalty will 

merely be instant decapitation. Mere ·approval 

by a junior without more, is, indeed, construed 

severely, and the approving junior treated 2.s an 

accessory to a case of premeditated murder. 

So in the case of Li Shang-yu :$ foJ 1f -
a beggar sentenced to decapitation, becatlse he 

approved his elder brother's (also a beggar) 

expressed intention of dying at the door of a 

man who refused him the liberal alms he asked 

for. T he prisoner was not present, when he hanged 
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himself, nor did he assist him to do so - but the 

Board was of opinion that his brother would not 

have killed himself, if the prisoner had not said 

tl-iat it was the only way to get satisfaction 

(H. A. H. L. vol. XXIII. p . so). 

Special extenuating considerations do not appear 

to have much weight, where the suicide of senior 
·, 

relations is concerned. So in the case of a mother-

in law, who obtained poison from her daughter­

in-law, by telling her that she was only going 

to pretend to take it. Here the daughter-in-law 

was m the first case sentenced to be sliced to 

pieces, and on special representation of the 

hardship being made, the only mitigation all owed 

was decapitation subject to the Autumnal Revision 

(H. A. H. L. vol. XXIII. p. 54). Another hard 

case is that of the younger brother Yang. \iVen-wan 

~ :X m' who bought arsenic for his elder 

brother, on the latter stating that he would choke 

himself if it was not procured. Strang ulation on 

on the spot, instead of lingering death , was the 

only mitigation (H . A. H. L. vol. XXIII. p . 55) 

- considerable, of course, in law. 

If a wife assist her husband to cut his throat, 
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she will be sentenced to decapitation - with a 

faint chance th'at, by a representation, the sentence 

may be revised (H. A . H. L. vol. XXIII. 

p. 41 ). 

Obviously, a senior who aids a JUniOr, or one 

in that position, to . commit suicide , will not be 

treated so hardly as the other way; but the 

offence IS yet regarded as somewhat senous, 

even if it be at the suicide 's express request. 

In the latter event , the sentence will be 

transporta tion subject to revision; as in the touching 

case of Ting Wan-nien T ~ 6=p, who buried 

his wife alive at her especial request, out of 

solicitude for her sufferings - apparently corns 

(H. A H . L. vol. XXIII. p. 38). To merely 

buy poison, knowing that a younger brother 

intends to kill himself therewith, is not lightly 

punishable (H. A. H. L. vol. XXIII. p. 53) . 

W here one person endeavours to prevent another_ 

from committing suicide, and the latter kills the 

former, the case will be considered as deliberate 

murder - and sentence in accordance ; but the 

case will be entered on the list of Cases Reserved; 

and an only son may commute the penalty (v. 
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case of T'i~n Cheng-t 'ai ffi lE ~ - P. A. S. 

P. A pp. vol. I. p. I). 

There is a curious view of suicide which needs 

attention, and that is the responsibility incurred 

by one, who, in some way, is the cause of it. 

The responsibility may arise from words or deeds , 

and firstly, as to the form er. 

Threats are a common cause. So in the case 

of Chou Ying-mao )!J !.j ;J:.Jj, a g irl had been 

betrothed to the prisoner's son by her mother 

while. the father was away abroad, and, on the 

father 's return the marriage had been broken 

off by the magistrate - it appearing that the 

father had already betrothed her to some one 

else. The prisoner did not attempt actual violence; 

but as he went to the house of the parents of 

the girl, and shouted out from the road that he 

meant to carry her off, and she incontinently 

hanged herself, the Court excused him , indeed, the 

capital sentence, but sentenced him to transportation 

(H. A. i-I. L. vol. IX. p. 3 7). So, again , in the 

decidedly hard case of Hsiao W en-ban }I 3( if, 
where the prisoner had good ground for thinking 

another a thief, though it appeared he was not 
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so. Tracing the suspect to his house, Hsiao 

found his man had left by a back door, and 

so scared the fugitive 's wife by the threats 

he used, that she first hanged her children, and 

then herself For this , Hsiao was sentenced to 

decapitation, and Hsiao's two watchmen, who saw 

the supposed thief pass the enclosure they were 

guarding, and gave the alarm , to transportation. 

The threats used to the woman were simply to 

the effect that there was a warrant out for her · 

husband's arrest, and that she must inform the 

latter of this on his return, and that his family 

would he held responsible until he was caught 

(P. A . S. P. vol. XVIII. p. 10). 
Another favourite mode with the Chinese is 

to worry a person to death : so if one person 

proceeds to dun another mu :f± 1-Hi Ht , and the 

latter commits suicide in consequence !m ;!t ~ §;j-, 
the former will sufrer, dependently on the merits 

of the case. Mere nagging, for reasonable cause, 

cannot always be considered worrying . So in the 

case of Mrs Li nee Wang $ 'i± J:t, wherein a 

·woman, being swin-dled out of her jewellery by 

the son of Liang Shih-jung ~ tit ~, wanted 
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the latter to pay her its value. This Liang 

declined to do - and being bothered by her, he 

jumped into a pond, and drowned himself. .The 

woman was acquitted of worrying Liang _to death, 

but sentenced to a fine for doing what she should 

not have done - as - her asking the father to 

pay up had led to loss of -life. 

The acts of a person, whether designed with 

a view to annoyance, and .. causing suicide," or · 

not so designed, and yet causing suicide, are 

obviously another source ·of responsibility. On the 

former point, there is a curious case, wherein a 

younger brother, desiring to extract some money 

from his elder brother, sent, first of all, his wife 

to worry him until he admitted the claim. The 

brother standing firm, the wornan sat down in 

his hall and wept - occasionally torrentip.lly 

abusing yJ{ ~ him. So far, words, not deeds, 

had been employed. But the woman, failing . 

with the former, prcJCeeded to knock her ~ea-d. 

against the wall , and to charge the brother with 

doing it ; and wound up by smashing his crockery, 

and twisting the necks · of his children (here both 

words and deeds were employed). This was 



SUICIDE 

about as much as the man could stand ; but his 

brother, not content, sent some friends to reason 

with his elder - the reasoning consisting in 

catching his gold fish, cooking and eating them, 

and drinking the solitary jar . of wine (here deedey' · 

not words were employed). This being too much, 

the man straightway went an~ hanged himself. 

For this, the brother was held responsible, . and 

sentenced to strangulation ; the wife, acting 

under her husband's orders, was sentenced to 

transportation, but allowed to pay a fine instead: 

and the friends, punished under the invaluable 

statute dealing two · hundred blows to those who 

do what they ought not to do. 

Where suicide results from impropriety by 

deed, - the affair will be treated seriously ; but if 

the advances were only verbal the punishment 

will be light, or none at all. So in the case of 

a married woman, a person who makes her 

physical demonstrations, and so causes her to 

commit suicide, will be capitally liable- the penalty 

being commutable occasionally to transportation. 

On the other hand, if - as the Emperor Ch 'ien 

Lung remarks in an edict of the 49th year of his 
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reign the advances were merely verbal , though 

the sentence be capital, it must be the invariable 

rule to pass over the names of such offenders. 

N o:r, again, can a man be justly sentenced 

to death, if' the woman committed suicide only 

after considerable consideration (e . g. a month), 

and had in fact in the meantime made it up 

(P. A. S. P. vol. XVIII. p. 29) . 

Where the suicide results from a slanderous 
I 

attack upon the propriety of the lady, suggesting , 

for instance, that she had been. too intirnate 

with her nephew, . and that the suggester will 

take his affidavit to that effect - the sundry 

remarks being sandwiched with strong and nauseating 

expressions - the slanderer will be sentenced to 

strangulation subject to revision (v. case of Yi.i 

San ~ =, P. A . .3. P. vol. XXVII. p. 28) . 

These · and similar cases form , furthermore , 

considerations in that intangible portion of Chinese 

Law, the Law of "Libel and Slander - apart 

from their bearing on the ever present Law of 

Responsibility. 

Where, indeed, the suicide results from any 

slight thing said or done, which in any way has 
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reflected upon the propriety of the object, the 

punishment will be transportation 3000 li distance. 

So, in the case of Chu Hsiao * /j> , so sentenced 

for pinching a young lady in the dark - who 

was resting with his inamorita (H. A. H. L. 
vol. XXXV. p. 38): and of Kuei Ning. Jt ~, 
who, wanting to scty something to his wife, laid 

hold by accident of a friend - who was resting . 

with her upon the stove bed· (H. .A. H. L. 

vol. XXXV. p. 36); . and .of Chu Mao-t'ang * 
1Jt ~ , who tried to kiss a young lady - who 

tumbled over, in. trying. to get out of his way 

in the street. But the offender must have said 

something or done. something -J:l; &\ if Jff fg 
5f~~fll /~{}*~M ffil~~/JPfH~ 
'WiJ JE :m! . So Chin Y ao ~ fffl , was only 

bambooed for doing what he ought not · to have 

done, when he got drunk one night, and took 

a snooze on what he thought was his friend's 

bed, but which turned out to be that of an old 

maid the latter committing suicide and 

rece1vmg a tablet of honour (H. A. H. L. vol. 

XXXV. p. 39). 

A curious {;ase IS that of the thief Hsi.i Erh 
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M~· .::=..; who, to avoid pursuit, took refuge under a 

lady's couch - and so alarmed the latter, that 

she forthwith killed herself. For this suicide, 

the thief, was held responsible, and sentenced 

to transportation for three years : the lady, for 

killing herself under the trying circumstances ; 

and for her nobility of mind, was rewarded with 

a pqsthumous tablet (H. A. H. L. vol. XVII. 

p. I 6). 

In connection with the general subject of 

responsibility for suicide , there is a peculi~r 

clause in the Code styled ,JjX; ·~ A ~ 9E , or 

the forcing a person to kill himself. This is a 

consideration of itself, and has no connection 

with what has already been stated. Instances 

occur - not infrequently - in connection with 

robbery. To make a person responsible under 

this clause it is laid down, in ordinary cases, 

that the offender must be really . in a position 

to make a person put an end to himself. A 

wife, however, is held responsible, if she runs 

away from her husband, and he poisons himself 

(H. A. H. L. vol. XXXIII. p. 3 7) ; and she will 

be sentenced to immediate execution , if she is 
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a naughty woman, and a scold, and her husband 

hangs himself rather than give her a divorce 

(H. A. H. L. vol. XXXIII. p. 40). Certain 

weighty exte11uatory considerations will remove 

a case from the clause. Thus it is not deemed 

to be ..,making a man kill himself, if he commits 

suicide because the prisoner has brought an 

action against his brother, for money entrusted 

i:o the latter which .the suicide has stolen 

JXOvided the prisoner was not present · at the 

act: but · semble, if the prisoner was present, 

and pitilessly refused the suicide's prayer for 

time, he might possibly be held r~sponsible (H. 

,A. H. L. vol. XXXIII. p. 63). On the other 

hand, a debtor is responsible in a degree., if he 

has a fight with a creditor, and the latter hangs 

himself in disgust (id.). 

It is specially forbidden to attempt to commif 

suicide in the Palace Lake, or the moat in the 

Imperial City - and though the would-be 

suicide was sick or poverty stricken, and therefore 

could bear life no longer, he will be cangued 

for half a year, receive one hundred blows, 

and be sent to servitude on the frontiers: If a 
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person, m a fit of lunacy, intentionally drowns 

himself m these forbidden spots, his relatives 

will get into trouble i but they will be excused 

if the lunatic fell in by accident (H. A. H. L. Supp. 

vol. X. p. 57). And these strictures also apply, 

but in less degree, to a spot within the limits 

of the court in the Imperial City {:f ~ ~ #& P'J , 
or within the walls of the Palace ~ ~ Ja pg 
- places of peculiar sanctity. 



CHAPTER VIII 

OFFENCES AGAINST THE PERSON (CONTD.) 
-INDIRECT RESPONSIBILITY FOR DEATH. 

SECTION I - GENE RAL CONSIDERATIO N 

GENERAL CONSIDERATION 

The most curious chapter in Chinese Law is 

that dealing with the punishment of those , who 

by misconduct, have in some way been responsible 

for the death of another - that is to say, have 

caused another's death, though taking no positive 

part therein, and ·not even contemplating it. The 

subject has in some slight measure already been 

touched upon, but is so important as to need 

,Some attempt at concentration. 

This responsibility., · then, is of tWo chief kinds, 

according as it arises from the death of a senior 

relation, or of one not a relation - and the 

former · variety is the more curious, and being 
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so, will be dealt with first. But because it is so 
( 

dealt with', it must not be taken that it is the 

more important - on the contrary, the wider 

application of the doctrine is of quite equal · 

importance, but reqwres far fewer cases to 

illustrate it. 

SECTION Il - RESPONSIBILITY OF JU NIOR RELATIONS 

RESPONSIBILITY OF JUmOR RELATIONS. 

This form may arise, ·as will be seen, . from 

a cause of nearly any sort - be it serious and 

patent, or trivial, accidental, and obscure : but, 

once the death of a senior relation can be traced 

to the misconduct of a juniot relation, no matter 

by how circuitous a route the connection between 

cause and effect be traced, the junior must 

suffer. 

The nature of the misconduct, and how 

proximate a cause tt was to the death, are 

matters of weight in considering the sentence, 

and also the passive knowledge of the relations 
C. E . G. 21 
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as to the misconduct, or th€ir active approval 

and instigation. 

In cases of murder, lechery, or robbery, by 

a child, no matter how indirectly the child's 

offence may be connected with the parent's 

death, or whether the parents are killed or 

die by their own hand, ·the sentence is strict 

and instant performance of the. capital penalty. 

Simply becoming liable to a capital sentence 

does not, however, bring a child within the 

meaning of the above, although . the parent 's 

death be caused thereby (H. A. H. L. vol. 

XLIX. p. 52) - and in this large class of cases 

the offender is still allowed the benefit of the 

consideration of the circumstances by the Board. 

So in the case of Cheng Wen-chia iB 1J( ~, 
(H. A. H. L. vol. XLIX. p. 48), a lunatic 

capitally sentenced for killing his wife, and in 

. the case of Meng H e Shuang H si ~ ~ ~ 

% (H. A. H . L. vol. XLIX. p . 49), capitally 

sentenced , for killing his uncle, in defence of 

his father - both Cheng and Meng being 

recommended to mercy. 

In the case of Li .Ch 'tian *- ~, it was 
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decided that, in respect of grave offences 

such as robbery or lechery - committed by a 

son, the discovery of which leads to the death 

of the parents or parent by suicide or o :1 erwise, 

and whether or not the pa1--ents approved of 

the mz"sconduct, the offending son will become 

capitally liable; and 111 · respect of trivial 

offences, similarly, the offending son wilL become 

liable to transportation for life (H . A. H. L. 

vol. XLIX. p . 4). This decision was, however, 

· a hard one, and its effect has been modified 

(v. cases of Chang W en-hsiu and Wang T e­

sheng z"nfra). 

As to the knowledge of the parents in respect 

of the offence, the following distinctions are 

drawn: -

(I) Cases where the pa:ent simply knew of 

the offence :1a:J ji'J!f ~ Pfi. · 
( 2) Cases whae the parents suffered and 

approved' the offence ~ P/i ~Ef ~. 
(3) Cases where the offence was committed 

at their instigation ~ tit - ~ 1} · 
B,ut though there is, of coqrse, the very 

broadest of distinctions be'tween cases coming 
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under each of these categories, resp~:msibility, 

thoug h of varying g ravity, attaches to the 

son 10 each and all. 

The knowledge of the parents may, however, 

lead to a very considerable · mitigation in the 

penalty. Thus, if the crime be robbery or 

lechery, the child is sent to a penal settlement 

instead of being straightway hanged; and in 

minor cases, though there is precedent for 

sentencing the responsible child to transportation 

for life (v. case of Li Ch'iian supra), the better 

rule is that the penalty should be mitigated 

to three years penal servitude in cases where 

the parent approves the offence (v. case of 

Chang Wen-hsiu ~ :1{ Jij and Wang T e­

sheng :± ~ *Jrn H . A. H. L. vol. XLIX. 

pp. 17 & r8). 

The whole of this somewhat tangled portion 

of the subject has been clearly unravelled in 
' a leading work. It is therein stated that where 

the parents are ig norant of a grave off~nce 

(by which is meant larceny or lechery) the 

offender is to be sentenced to strangulatipn 

without appeal, if they commit suicide, or are 
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killed, in consequence. Where the parents 

allowed the offence to be- committed (i. e. 

suffered and approved of its commission), the 

penalty is strangulation subject to revision, if 

they are killed in consequence, and transportation 

to the plantations, if they commit suicide. 

Lastly, where the parents incited the offender 

to commit the offence (i. e. instigated its 

commission), the p~nalty is three years penal 

servitude, if they commit suicide in consequence, 

and transportation for life , if they are murdered , 

or are otherwise killed (H. A. H. L. vol. 

XLIX. p. 27). 

An Edict of the Emperor Chia Ch 'ing, dated 

the 14th day of the 12 th month ofthe ninth year 

of his reign, states that the effect of responsibil ity 

attaching to a son for the suicide of the parents 

in cases of robbery and lechery committed by 

him, is instant strangulation . The Edict furth er 

states, that if the parents were parties to the 

offence, the penalty is mitigated - . the son 

being sent to Siberia, as a slave; and further, 

tha.t if the crime leads to the death of the 

pare~ts at the hand of others, the penalty is 
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strangulation subj ect to revision (H. A . H. 

L. vol XLIX. p. I 6). The last points are 

illustrated 'in the case of P'u Hsiao-lao ff 
.d" *", who was sent enced to strangulation 

subject to revision - his mother who had 

been party to his crimes, trying to prevent 

the constable from arresting him, and breaking 

. her neck in consequence of a push the latter 

gave her (H. A. H. L. vol. XLIX. p. I 7) . . 

If the offending son in cases· of robbery or 

lechery has. committed a capital offence, the 

execution is made immP.diate, if his paret).t's 

or grandparent's death ensue; and even so 

where he would not be capitally liable for 

their decease- as where the lechery or robbery 

has been committed at their instigation. But 

the simple fact that a son has committed a 

capital offei1ce leading to the suic-ide of his 

parents does not entail the forfeiture of revision, 

if it is not aggravated by lechery or robbery 

(v. case of Tung W en-chung if X 1~ H. A. 

H. L. vol. XLIX. p . 46). 

A woman who causes her parents or 

g randparents to commit suicide by misconclucting 
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herself is not a llowed to redeem the sentence­

as is usually done where women are .sentenced to 

military servitude - but is sent as a slave to 

one of the Tartar garrisons. It is no excuse 

where tbe scandal causes the death of one 

of her parents, that the other one approved 

of her misconduct. So in the case of Mrs Tung . 

nee Ch'uan ii ;fl J;t, whose misconduct was 

permitted by her g randmother. for m on(~ 'J, uut 

wa5 eventually discovered on the birth of a 

child - the result being the suicide of her 

father through shame (H. A. H. L. voL XLIX. 

p. 2 I). 

A woman who commits adultery, and thereby 

causes her · father or mother-in-law to commit 

suicide, will not be saved from instant 

strangQlation by the fact that her husband 

had- condoned the adultery. The consent of 

the parepts must be shown to entitle her tci 

consideration of the sentence : that her ,husband 

allowed it, is not enough. 

Where the naughty woman 's husband is 

rnurdered by her paramour, she is allowed 

some grace, provided she gives the alarm at 
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once, and is clearly exonerated fr.-om all blame 

in the matter : bvt the speoial representation 

allowed to be sent 'up with the sentence is not 

to be made, if it be her father or mother, 

actual or in law, who is killed- although, like 

the husband, they may have allowed her to . 

misbehave herself (H. A. H. L. vol. XLIX. 

p. 30 ). Notwithstanding, it would appear that -

whether of right or not - grace is allowed 

sometimes. So in the case of Mrs Li nee Lung 

:$ fffll J\:;, the capital sentence was commuted 

to transportation, because she straightway gave 

the alarm, and by giving full information, 

brought the murderer of her grandmother (in 

law) to justice (H. A. H. L. vol. XLIX. p. 31). 

Some relaxation of the law is allowed where 

the erring maiden has reformed in the interval 

between her offence and the occurrence of the 

fatal consequences. This principle was adopted 

in the · case of Mrs Huang nee Yu fi" ~ J\:; 
- a woman who had misbehaved herselfbefore 

marriage, but had turned over a new leaf on 

becoming a wife. Here Huang's father-in-law 

was murdered by her disappointed lover, and 
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Huang s sentence, capital in the first instance, 

was commuted to transportation for lif~ (H. 

A . H . L. vol. XLIX. p. 43). 

An offending child who, by divorce proceedings, 

or by simple larceny even, causes his parent's 

or grandparent's death, but who has been 

badly brought up, or has been encouraged by 

by his parents to pursue his naughty ways, or 

has been instigated by his parents to take to 

evil courses, is absolved from all responsibility, 

(v. case of Liu Ta-che JJJ -jc 5ft P. A. S. 

P. vol. XXXII. p. 4). 

The case of Ch 'ao Cheng -ying .tit lE if[!, 
shows that if the parents' death be ·caused by 

a son who has habitually misconducted himself 

in certain respects, ,but, who has in other 

respects been a dutiful son, . and \vhose evil 

courses have been permitted by the parents, 

the penalty incurred will be transportation 

only - a clemency not extending to cases 

where the misconduct consists of serious offences, 

such asrobbery or lechery. In the case quoted, 

Ch'ao caused the suicide of his mother by 

getting into trouble over gambling tran sactions_ 
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of which she had never disapproved. He was 

excused the capital penalty, in consideration · 

of his generally filial behaviour, and sentenced 

to transportation oalyl (H . A. H. L. vol. XLIX. , 

p. 8). 

To judge from the two cases of Hsia Sheng:· 

t'a i ]{ JJjj * and Pai Wu-ssu B 1i. OOf, 
the part that the parents take in the improper 

training of their children a,s a factor m 

determining the p~nalty due ts perfectly 

immaterial - the sentence in any event being 

transportation for life if a parent commits 

suicide (H. A. H. L. vol. XLIX. pp. 9 & ro). 

In robbery and lechery however, such an 

extenuating circumstance, when coupled with 

the parent 's instigation of the offence itself, 

will be sufficient to cause the commutation of 

the capital penalty - the only notice taken of 

the parent's death being that the sentence 

clue the offence is increased one degree. 

The responsibility may arise from very indirect 

circumstances, as in the case of Ch'in Ssu-yuan 

~ ,ffi\ JG and Ch'in Kuo-yuan ~ ® Jt. 
H e.re, there were two brothers already in prison 
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for assault etc., consequen~ on a dispute over 

a will. Their- wives, to "a~se tmu.ble to the 

woman at whose instap.ce they had been laid 

by the heels, poisoned their mother-in-law, and 

hung her corpse outside. the woman 's door -

so that it might appear that the mother-in-law 

nad committed suicide from g1:ief at her son 's 

misfortunes. It was clear to the Board that 

the · Ch'ins were in no sense responsible directly 

for their mother's dea:th ; but, as the J3oard 

pointed out, if the sons had not disputed the will , 

· their motfier would JlOt have been murdered -

and that being so, they were sentenced t u 

transportation for life (H. A. H . L. vol. X LIX. 

p. I I). And similarly in the case of Wang 

Chu-nao ± ijiJ ~, who was transported as 

the fons et orz"g'o mali, bE;Cause his brother 

murdered his mother, to get some persons 

into trouble, for abusing him , by reason of 

his digging up their bamboo roots, which had 

run into his ground( (H . A. H . L. vol. X LIX. 

p. 12). 

The following IS also an instance of 

responsibility arising from the most indirect 
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causes. The offender's mother drowned herself 

in a pond, in the hope of getting the owner 

thereof into trouble- she believing that the said 

ownet' had induced a countryman, who had been 

swindled by her son (with her full cognizance), 

to bring a charge against the latter. It was 

laid down that though no charge of want of 

duty could be brought against the son, he had 

indirectly caused his mother's death, and was 

therefore sentenced to transportation for life 

(v. case of Wang Yung-ch'ang 1I M ~ 
H. A. H. L. vol. XLIX. p. 2). 

In a case, however, where the suicide was 

really the principal in the offence, the son 

merely acting under his orders, the conviction 

was quashed- it being held that the father's 

suicide was the result of apprehension that he 

would be called to account for the offence 

that he had himself committed, and not a 

case where a son had brought trouble 'On his 

parents (v. case of Ching Ts'ang ffJJ ~ H. 

A. H. L. vol. XLIX. p 3). 

A further good instance of indirectly arising 

responsibility is the case of Ti F eng-erh 
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~ it 5(., where the offender trying to raise 

a loan, raised the suspicions of the husband 

of the woman from whom ·he had attempted 

to borrow the money· - leading to his 

threatening to beat her and to her jumping 

off a cliff and killing herself. As Ti' s dispute 

with the woman had been settled, and it was 

fear of her husband that led to her death, 

he was acquitted of responsibility s<;:> far as 

she was concerned ; but was sentenced to 

transportation, in that his father fearing that. 

he would be taken up, and he thus be left 

without support, had hanged himself (H. A. 

H. L. vol. XLIX. p. 6). 

In the following case it is hard to se!£ on 

what principle the woman was held responsible 

for her mother-in-law 's death. The said woman 

had been decoyed away and sold ; but the 

J:'lroceedings had apparently not gone further, 

when her abductors were arrested. . As the 

abductors denied their gu ilt, the magistrate 

sent for the woman's husband to give testimony; 

and the runners sent to bring him before the 
I 

Court failing to find him. got to blows with 
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his family, and were not only beaten, but 

tied up. Fearing the consequences, the brother 

of the woman 's husband knocked his mother 

on the head, ·and said that the police had 

done it . The woman was held capitally liable, 

and, as a measure of grace only, allowed to 

commute the capital sentence by becoming a 

slave. 

In another instanc·e, the offender told his 

uncle that he had no rig ht to be always 

finding fault , seeing that his own son was 

charged with robbery. The uncle, a hard 

man, utterly upset by the charge - which 

had been, as it happened, falsely brought 

against his son - was so affected, that he 

straightway jumped down the well and ended 

his woes. For this, the offender was sentenced 

to death - it being his duty to soothe his 

relati ve, not to rub it in (z1. case of Su Jib­

wen ~ 8 )( P. A: S. P. App. vol. V. p. r) . 

If a wife murders her mother-in-law, or 

offending against the law of relationship by 

termagant behaviour towards those senior to 

her , causes her aunt to commit suicide, it is 
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----~~-~~~-------------. --------~ 

not the duty of the husband to sympathise 

with her - but to give her up to justice. By 

sympathising and failing to deliver her up to 

justice, the husband becomes liable (and not 

liable only) to strangulation, while his wife is 

being cut to bits (v ... case of Li Chao-hsieh 

$ ~ ~ P. A. S. P. App. vol. VII. p. 1). If 

on the co11trary, the husband merely fail ed to 

keep his wife io proper order, he wiii receive 

forty blows and be cang uecl for a month after 

her execution (v. case of Kao Ch 'i-shan 

_.._~ "' ~ :rr 1--1..1 ). 

Where the case IS one of peculiar g ravity, 

the offender who is the fons et orig o mali 

may be sentenced to a more severe penalty 

than that apparently clue the offence. Thus, 

in the case of Chia Ch 'eng ~ JVt, a gambler, 

(guilty moreover of answering back when his 

grandmother took him to task , and of cutting 

and wounding a witness against hi.m), was· 

sentenced to immediate decapitation, as th e 

original guilty cause of his mother 's murdering 

his grandmother. This, notwithstanding that his 

mother did not commit suicide in consequence 



336 RESPONSIBILITY OF J UNIOR RELATIONS 

of his misdeeds, and that he could not have 

foreseen the murder (H. A . H . L. vol. XLIX. 

p. 1 1 ) . In another case - that ofTung Hsien­

k'uei fi. ttt m - the Emperor refused to 

quash the sentence of the supreme Provincial 

Court, sending the offender to the plantations 

as a slave. This, notwithstanding that the 

Board had suggested that Tung was not an 

offender of very deep dye, and that the proper 

sentence was transportation only. The facts 

were the death of Tung's mother at the hands 

of his brother, caused by Tung's conviction 

for aiding and abetting the sale of a married 

woman ; and, though by law the sentence was 

scarcely justified, it was a case in which the 

sanctity of parental relations came into question, 

and His Majesty would not interfere (H. A. 

H . L. vol. XLIX. p. 1.3). 

~ t does not excuse the criminal that the 

parent's death was purely accidental, provided 

always it arose out of the crime of the child. 

Thus in the case of Ch ang W en-hsiu ~ 3( 
!ftj, the father who was cognizant of his son's 

offence, slipped over a crag, and broke his 
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neck. The accident occurred when he was 

on his way to the Court to which he had 

been. summoned as a witness. The full penalty, 

however, would not in such a case be inflicted , 

and Chang accordingly escaped with three years' 

penal servitude, instead of milit~ry servitude 

for life (H. A. · H. L. vol. XLIX. p. I 7 
and ante). 

Even if it is at the hands o,f the executioner 

that the parent meets his death, the child is 

still responsible if the parent 's crime arose out 

of that of the child . In a well-known case on 

the point, a father not only approved of hi s 

son's immorality, but of his own motion 

committed a deliberate murder to hush th e 

matter up. Yet the son was sent to the 

plantations as a slave, and the usual g race 

allowed. convicts generally of commutirig one 
' . 

hundred blows of the heavy bamboo to a 

nominal flogging was denied him (v. case of 

Chen Ao fJt ;#,& H. A. H. L. vol. XLIX. 

p. 19). 

The responsibility may arise from apparently 

most trivial offences -· . if the effect be to 
C. E. G. 22 
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cause the death of the parents, and if there 

be no excuse. 

In one case, the offender's mother hanged 

herself because a person brought an ::tction 

against him for depositing his father 's coffin 

behind the aforesaid person's back-door -

th e sentence being transportation (v . case of 

Ch'en YU-m ei !fl ~ ~ H . A . H. L. vol. 

XLIX. p. 6). 

In another case a similar sentence was imposed 

on the offender, who was a very good son, 

beca use his mother hanged herself in fear 
' 

that he would get into trouble - for slapping 

his sister-in-law's face (v. case of Chi.t. T e-kuo 
"!M::! /.f;t ~ . 
!j!oJ ffl ~ zd.). 

Then there IS the hard case of Li Wen~ 

. ch'ing $ )( ~ , who, preferring trade to 

agriculture,· sold his farm. · This pr-oceeding so 

distressed his mother, who had no confidence 

in his ability to sell coats on commission, that 

she hanged herself. Li did not foresee this · 

ac li on of hi s mother, but was nev~rth eless 

held responsible and transported for life (zd. ). 

Still ha rder seems the case of H uang r-I sing -
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chou Jf fi »iJ , - . who, in the middle of the 

night, went next door to get a light from a 

neighbour's wife. A quarrel arose from 

misapprehension of Huang's . motives, and in 

its course, the latter interfering to protect his 

mother, who had got into a fight with the 

jealous husband, prodded the husband in the 

stomach. The mother apprehensive of the 

consequences of this act, hanged herself -­

and Huang was sentenced to transportation in 

consequence (H. A. H. L. vol. XLIX. p. 7). 

Equally hard seems the decision in Sun T'ien­

kuei 's case -1* ~ Jt, where the suicide seems 

to have been caused more by the son having 

l:ieen swindled out of the balance of money 

he had raised to satisfy a gambling debt, 

than by the orig inal loss (H . . A. H. L. vol. 

XLIX. p. 9). 

Very curious is the effect of responsibility 

displayed in the case of Yang Ta :m j(. 
The case commences with the theft of a cow 

by Yang Ta - he stealing it at his father 's 

express command. The theft being discovered, 

Yang Ta's mother rebuked her husband in 
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forcible language - to which he ·objected 

strongly, and called on his married daughter 

to assist him in doing his wife to death. The 

daughter, misliking the business, ran away; 

and the wife, taking advantage of her husband's 

unprotected state, laid her plans and deliberately 

strangled him . For this the wife was sentenced 

to the lingering ·death; the son to an increase 

in . the penalty due for stealing the cow; namely 

military servitude with cangue (the penalty 

for compassing his father's death under the 

circumstances would have been transportation 

only); and the married daughter to sixty 

blows and a year's transportation - being one 

degree · more severe a sentence than that of 

one hundred blows, to which as an outsider 

she had become liable by neglecting to give 

the alarm . 

An adopted child may be held responsible 

for the death of his adopted parents or 

g randparents - though not, it would seem, 

invariably. In the case of Lo Chao-wen *f 
~ )( it was laid down, that as Lo had 

been maintained for a considerable period 
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~' ~ ~· :A and established in life i/li~ :fi * ~ , he was responsible for the death of 

. his adopted grandmother - who had committed 

suicide on the discovery of a theft perpetrated 

by. him at her instigation (H. A . H . L. vol. 

XLIX. p. 1 9). 
In another instance, a woman was sentenced 

to three year's . penal servitude for obeying 

her ·adopted mother's instructions to play the 

harlot - the old lady hang ing herself on the 

case becoming public (v . case of Mrs Wu nee 

Li ~~~id.). 

SE CTION Ill - RES!'ONSIBILITY OF OT HERS 

RESPONSIBILITY OF OT HERS 

The law of indirect responsibility does not, 

from this view, supply such curious examples 

as is the case where relationship is concern ed 

- but ·· the bearing is w; le and singular 

enough. It is noticeable that adultery affords 

the best instances. 
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If an injured husband kills his wife, the 

paramour will be held accountable for the death 

and sentenced to three years' transportation; 

and if the hnsband, after killing his wife, 

proceeds to commit suicide, the penalty is made 

a degree heavier, and the paramour wlll be 

sentenced to one hundred blows and transportation 

for life (H. A. H. L. vol. XXVI. p. 8). If 

furth~rmore (a very good example) the relations 

of the husband or wife commit suicide; unable 

to bear the tho.ught of his sorrow or her shame, 

the paramour will be liable and sentenced to 

decapitation. And so, again, in a somewhat 

strange case, wherein a complaisant husband 1 

laid a charge of treason against the adulterer, 

because the latter would not pay a sufficient 

fee; . in consequence of the charge, many 

innocent peopl~ came to grief - and the lav; 

holding that the trouble arose out of the 

adulterer's misplaced affection, visited him with 
. :1 

the consequences (H . A. H. L. vol.. VIII. 

p. I I) . And so also, in a more strau1ed sense, 

o_f mere slander regarding another's wife - if 

the j ealous husband kills her, the slanderer 
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will be capitally responsible (H . A . H. L. vol. 

XL. p. 3 I), and the jealous husband, under 

special grace, may be excused with three years' 

transportation. And thus of slander causing a 

woman to commit suicide :- and, semble (in 
r-r 

· such case - but in a measure only) even of 

unconscious slander - as where 'the cat is let 

'out of the bag' -!}( P ;It ~. 
General impropriety a ffords numerous 

instances; as in the case of Han Ssil-fu Jit ,{!J,1)(, 
wherein the offender, knowing that a certain 

damsel had misconclucted herself, took her 

round the waist - and the woman in turn 

resisting, seized the offender by his cue, and 

made so loud an uproar, that the aggressor 

slappe9 her on the face, and proclaimed what 

he knew about her. In rage and shame the 

woman hanged herself. As the woman was 

not- virtuous, and the offender did not succeed 

in his attempt on her , the Board did not 

claim that he should be sentenced to death , 

but considered that he should be transported 

for life IOoo li fr om home (H . A . H. L. 

vol. XXXV. p. 2). 
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There are of course many examples to be 

g tven besides merely adulterous or improper 

ones. For instance, if the result of a fight, 

supervening on a quarrel arising out of unfair 

competition on the part of another, is the 

accidental killing of a man who interferes, the 

unfair competitor, as being fons ·et orz"go malz", 

will be held in a measure responsible for the 

death - but in a measure only, and not 

under the clauses .relating to homicide etc., 

but under the general clause dealing with 

domg what ought not to have been done, 

and eighty blows only will be awarded (v. 

case of Warig Chen"wen .:E fBZ :X H. A. H. 

L. yol. II. p. 25). And again the ·curious case 

of Kao Yung -hsiang 1fij fjJ( jfif, wherein it 

appeared that a certain Kao, a Court attendant, 

by putting leading questions to a prisoner 

under examination m a certain case, had 

extrac ted from him a fals e declaration that 

an innocent person was concerned in his offence 

- leading to the said person dying in prison . 

To g ive fal se evidence agaiRst a person is · 

identical wi th bringing false accusations; and 
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to make a man swear to what is false is very 

much the same thing as deliberately inducing him 

to do so. Kao was therefore held responsible 

for the death - the penalty however being 

reduced (H. A. H. L. Supp. vol. XVI. p. 30). 

Instances of this wide r and important bearing 

will be met with most ~commonly in connection 

with the particular offence in point - z. e., 

murder, manslaug hter, or suicide (q. v.). 



CHAPTER IX 

OFFENCES AGAINST THE PERSON 
(CONTD.)- ASSAULT ETC. 

SECT ION l - G ENERAL CONS IDERATION - COMMON AND 

AGGRAVAT ED ASSAU LTS - IMPORTANCE OF WEAPONS 

ET C. - I NFLUEN C C O F RCLATI ONSI!II' 

GENERAL CONSIDERATION 

The term is not so comprehensive as with 

us, but the law on the point is relatively far 

more considerable. In strictness the term includes 

only assault and battery ~ :fT : there is rarely 

a ny difficulty in d etermining whether a certain 

act is an assault or not within the meaning 

of a specific section df the Code: there rarely 

ar ise any questions such as an assault by 

construction (v . fatal assault- infra however). 

There must be some demonstration o-r exercise 

of physical force in excess of the requirements of 

the circum stances and accompanied by mens rea. 
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The law hereon is bulky by reason o£ the 

preciseness of definition , and the variations 

consequent thereon. ·Of necessity it is of 

importance to consider the kind and extent 

of the injury', and the , mode by which it was 

committed, the intent of the assailant, and 

the relationship of the parties. From its own 

nature, and that .of this book, the subject has 

been dealt with incidentally, but the points 

herein concentrated should be marked. 

Limz't of time. - As in homicide, so in 

assault, certain limits of time have been fixed 

for the purpose of regulating the responsibility 

of the doer of the injuty. 

·The same considerations arise here as m 

homicide - viz. the nature and extent of the 

injury in the first instance, the manner in 

which inflicted, the subsequent cause of injury 

or aggravated injury, the class of offence m 

the first in stance; and the considerat.ion of 

relationship. 

If a wound has been inflicted w1th a stick, 

or the hands, or feet, or any non-lethal weapon, 

and the injury is apparently not considerable, 
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a period of twenty days is required. Jf the 

wound has been inflicted with a sharp instrument, 

with fire, or with scalding water, a period of 

thirty ~days is required. If bones have been 

broken or dislocated, or violent bodily injury 

has been inflicted, or the victim is , a woman or 

child, a period of fifty days is required. If 

within the above stated periods the victim 

recovers, and no permanent injury remains, the 

penalty clue 'the offender is reducible two degrees ; 

if, on the other hand, permanent ·injury or 

clisc:<bility remains, after a recovery from the strict 

effects of the wound, the offender becomes liable 

to the full penalty for such aggravated injury. 

D ifindzons. - Assault cases are styled IIJ ~ 
Z ~ : the person who commences an assault 

}Jjt ~ : and the person guilty of an assault WJt 
tr Z. A· 

COMMON AND AGGRAVATED ASSAULTS 

A common 

causmg no 

or simple assault is an assault 
. . b 1. h, . . and IOJury, or ut s 1g t !Ojury, -­

or 
committed with a non-lethal weapon - e. g ., 
with a 'stick, a hand or a foot. It is punishable 
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with penalties varymg from bambooing to 

transportation for life. To drag a woman into 

the street ~ 0 0 ;ffk t±f · fir _l, hurt her br~ast 
m :;;tt '::fl' and butt her nose with the head 

m M ti :;;tt Ji ~ , is an assault - although 

there are no marks, and although the woman 

owed her assailant money. The penalty herein 

will be sixty blows and one year's hard labour. 

To beat cruelly ~f ~ :fl !®: , would generally 

be considered a simple assault. 

The following are instances of aggravated assaults. 

An assault 'causing serious bodily harl7z ~.Jt A 
~ ~ ~ is an assault committed either with 

lethal weapons. or causing serious bodily in jury. 

Strictly the term implies to make a cripple ~ 

~ of another. The offence is variously punishable 

by transportation in varying degrees or capitally. 

Mere cutting and wounding (v. also next topic) is 

not punishable capitally; but under certain special 

circumstances of aggravation it may be so punished 

- as where the injury was very serious (e. g., to 

gouge out a person's eyes '{S ~~ A ~R QP3 , to 

slice off a person's ears, nose, and tong ue ~ 

t.R A :EJ= Jl_ %) : or where the cutting and 
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wounding was aggravated by another ofience as 

attempted rape, when the sentence will be 

strangulation - and tf aggravated by actual 

rape the sentence will be decapitation, and this 

whether it be the victim who was cut and wounded 

or her parents arid relatives. That the weapon 

was wrested from the parents hands is no defence 

(v. case of Liang Yung-ch'ang ~ ~ 1if H. 

A. H. L. vol. LII. p. r 7). 

An assault wzth intent. to merety kill (not to 

murder) is sil1)ply treated as assault- common or 

simple if no serious damage be done, but aggravated 

if fire-arms or lethal weapons are used. A 

curious case on the point is that of Feng Hai­

ning f.!ey #it fffi.Jf , who being angry with a father, 

passed his wrath on to the son, and cut his 

· throat on sudden impulse. Here the Board 

decided that it was a case of aggravated assault 

with lethal weapons (H. A. H. L. vol. XXX. 

p. 5 r). 
An assault without intent to kill, but ending 

fatally, is · a fatal assault, carrying the penalty 

of strangulation execution deferred. ·If the assault 

lead evenntally (but after a considerable period) 
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to death, the penalty is transportation for life. 

A mere challenge to fight is considered a fatal 

assault (v. Acczdental Homiczde). 

An assault with intent t() murder 1s a capital 

offence, though unsuccessful. If the assault be 

uporr a man whom the offender had dishonoured, 

the woman, though ignorant of the offender's 

design, will be transported for life as an accomplice; 

but she will not be liable capitally, if the oflcrH..ier, 

in attempting to assault the husband, assaults 

others by mistake and kills them : and she will 

not be liable in any measure if the marriage 

had not been properly consummated (H. A. H. 

L. vol. XXIV. p . 3 5). 

An assault committed wzthz1z a jrivz!eged localzty 

may justly be considered as, in a sense, an aggravated 

assault- inasmuch as the offenct entails aggravated 

penalties. So a simple assault committed within the 

precincts of the Imperial Palace is punished at 

the least with one hundred blows : an assault 

therein with the infliction of a cutting wound 

entails two degrees heavier penalty than in 

ordinary cases : an assault committed within the 

presence chamber or audience hall entails a 
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penalty of one huqdrecl blows and transportation 

for life to a distance of 3000 lz". 

IMPORTANCE OF WEAPONS: SIGNIFICANCE OF 

'DISABLE ' 1 'MAIM', ETC. 

If weapons be used, the nature thereof, Is, as 

will have been already gathered, of great importance 

in determining a case - often out of proportion 

to the .actual bodily injury done : so to wound 

another with a gun or pistol shot :fm1"JP: ,fh ~ 
:fT $;1 11 A is more serious than to wound him 

with a -sword - though the injury in the _latter 

case be the more serious : and to wound with 

a sword or sharp instrument 7J 11 IS more 

serious than to inflict the injury with a heavy 

club. T o wound with a murderous weapon 

generally is styled Je. ~ 1*! A · 
The Chinese expressions corresponding to · 

'disable' , 'disfigure', 'maim' etc., have averyreal 

significance. It may be of considerable disadvantage 

to a woman - everr to a man - to be deprived of 

good looks (and a slash 4cross the face has 

certainly an unsightly appearance); but the mere 

deprivation of good looks caused by a slash, 
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not otherwise injurious, in no way impairs capacity 

to work for a living, and will not be punished 

so severely as to remove, say, an eyebrow; 

and a slash across the back of the head, 

-though doubtless startling and painful will not 

be . so severely visited as the removal of the 

little finger - unless, indeed, the brains ooze 

from the said slash. Again it is more serious 

to · render. a person's private parts useless ~ 

~ A :fli !i' than to cut off his nose - for 

it is perfectly easy to do without a .proboscis, and 

false · noses can be procured. On the whole of 

this question the law has b een laid down with 

nicety, and the legal expense. incurred for injuring 

teeth, fingers, toes, hair, ribs, eyes, tongue, 

backbone etc., carefully assessed. So to break 

two fingers, .two teeth , two toes, or to tear away 

· all the hair of the head, is punishable, in each 

case, with sixty blows and transportation for 

one year - a somewhat cheap rate. T o break 

a leg, an arm, or to destroy an eye, on the 

other hand, is punishable ·with a penalty of 

one hundred blows and transportation for three 

. years. 
C'. E . G . 
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INFLUENCE OF RELATIONSHIP 

This is, as usual, very great- in especial with 

the closer relationships (v. Relationship). 

The principal assaults into which considerations 

of relationship enter are as follows : - assaults 

on parents or grandparents; assaults on husbands; 

assaults on relations generally m the first, 

second , third, fourth, or fifth degree; assaults· 

by a wife on her husbands relations, or upon 

children by a former .husband; assaults by widows 

upun the parents of their deceased husbands; 

assaults on relations without the ordinary five 

degrees ; assaults by pupils upon their masters, 

or by servant or slaves upon their masters, or 

by slaves upon fre:e persons ; assaults on persons 

of privilege and officials. The majority of these 

points have already been dealt with, and but 

a few words are now offered on that last 

mentioned. 

To strike an individual' of the Imperial Blood, 

though not within the degrees of relationship to 

the Emperor, entails sixty blows and transportation 

for one year: to slightly wound such a person, · 
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entails eighty blows ahd two years transportation : 

to inflict a cutting wound, entails a punishment 

not exceeding I oo blows and three years 

transportation. For a private person to strike a 

high official ·entails I oo blows and transportation 

for three years1 I oo blows and transportation for 

life to a distance of 2000 li, or strangulation 

subject to revision, according as it was a mere 

striking, or striking so as to cause a slight wound, 

or striking so as to cause a severe cutting wound. 

The penalty in these cases is reduced, where 

the official struck is not a high official ; but is 

in no case to be reduced so as to render the 

punishment less than one degree more severe 

than in ordinary cases. The rules regulating the 

penalties where officials strike and wound each 

other are numerous and not particularly interesting 

-minute distinctions being drawn as to respective 

grade, jurisdiction etc. etc. 
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SECTION ll - FALSC: OR' UNLAWFUL !Ml'R!SONMENT -

AllUSI VE LAN GUAGE. 

FALSE OR UNLAWFUL IMPRISONMENT 

Any unlawful detention or restraint of a person 

1s an 'imprisonment' . The term in strictness, 

however, applies to those, who having disputes 

with others , instead of obtaining the proper legal 

remedy, carry away their opponents, and detain 

them in private places. This offence in punishable 

with eighty blows; but if the person or persons 

so seized sustain severe injury in consequence 

of the imprisonment, the offender or offenders 

are liable to a punishment two degrees more 

severe than in ordinary cases; and, if death 

result, to strangulation subject to reVISion. 

ABUSIVE LANGUAGE 

"Mere words can never amount to an assault". 

This is as true in Chinese as in English Law 

~ but though mere words may not be punishable 

as an assault, they may yet be punished -and 

it may be vvith severity - under the sections of the 
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Code relating to abuse. It must be understood 

that by abuse is herein meant strong and exciting 

language; and, moreover, the tone in which the 

language is delivered is cogent in considering its 

strength or excitement. Slanderous language is 

not included within the law on this point. 

The reason given for the legal discipline hereon 

is that abuse .is not unlikely to provoke a breach 

of the peace, not only as between the parties 

themselves, but in regard of bystanders. 

The offence is variously punished according 

to the relationship of the parties concerned. 

Between equals, a penalty of ten blows is 

inflicted ; and if they take to mutual abuse ten 

blows each, To abuse parents or grapclparents 

entails strangulation. For a slave to abuse his 

master also entails strangulation. To aouse 

officials generally is punished with I oo blows. 



CHAPTER X 

,OFFENCES AGAINST THE PERSON 
(CONTD.) - RAPE ETC. 

SECTION l - GENERAL CONSIDERATION 

GENERAL CONSIDERATION 

Strictly speaking, the offences dealt with in 

this chapter are part of the Law of Morality, 

and, at nearly every turn in the discussion of 

these offences, moral sentiment is introauced. 

Many are the tablets awarded those virtuous 

women who from a dainty fear have destroyed 

themselves : and often in the Reports do the 

phrases occur - 'unable to overcome her anger 

'and shame she jumped into a pond and drowned 

'herself' jJ£ ~ "$; ~ ~ J.i'( ::9ffi $ , 'poisoned 

'herself' MJl # ~ JE etc. Chma is a highly 

moral country - highly moral, but impropriety 
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.IS particularly common, is the inevitable conclusion. 

On the whole, this class of. offence is treated 

with great fineness of distinction --- a peculiarity 

probably most clearly emphasised in the case of 

abduction. Other notable points are the general 

sev~rity of the punishments, and, where they 

are concerned, the natural leaniflg of the law 

on the side ot the woman - 'because of the 

'importance of a woman's reputation ' IDi£ Q.{ !t$ 

*~~~~--

SECTION Il - R!\ PE 

RAPE 

This offence includes actual and attempted 

rape and indecent assault - and in some measure 

unnatural offences. 

It is ess~ntial that the offence be committed 

without the consent. of the other party: the 

amount o( force used, and the resultc:; thereof, 

are considerations for aggravation. 



As regards consent, not only is it sufficient 

to take an act out of the category of rape that 

the consent be given precedent to the carnal 

knowledge, but -also that the consent be given 

subsequent to it, but before completion ~!fi {} 
Ja =f-0 JVt m J~ ~!R tit It will however be ~ape 
if, although consent -has been given, the patient 

cry oul before completion, and the prisoner has 

employed force to effect his purpose (v. case of 

Wu Ch'i-lu ~ W ~· H. A. H. L. vol. LII. 

p. I 2) ; but the penalty is mitigated in the 

latter case if e. g., the prisoner has 

killed the patient, from decapitation certain, to 

decapitation subject to revision. It is looked upon 

as rape if the consent has been forced from the 

woman by worrying her for money she owed 

the prisoner (H. A. H. L. vol. LII. p. 22) : or 

where the prisoner pretended that he had already 

effected his purpose while the woman was asleep 

(id.): or, vvhere drugs are employed (zd.): or 

where she is merely frightened into compliance 

~ ~ ~ ffi . But it is not apparently looked 

upon as, rape to carnally know a sleeping woman, 

if there is no resistance (zd.). 
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The penalty for ordinary rape 1s strangulation 

~:ubject to revision (H. A . H . L. . vol. LII. p. 17): 

·f with force, the penalty is strangulation certain : 

if causing death, decapitation certain (v. supra). 

If the victim is given to improper courses, the 

capital punishment will be commuted (v. case of 

T'ien Wen-hsing EB 3t A H. A. H. L. vol. 

LTL p . 4 - and cases p. 20): and it is strongly 

laid down in case after case that clear distinction 

must be drawn between instances where the 

victim had no claims to virtue, and those wherein 

chastity was attacked (v. case of Kuo Ching-a 

ll3 ~ IWJ H. A. H. L. vol. LII. p. 3) The 

law however allows of repentance even m 

abandoned women, and a gallant will be guilty 

of rape to the full penalty if he forcibly carnally 

know a reformed bad character, although previously 

known to him only in the capacity of a dissolute 

1~ ~ Z IJWi - a creature incapable of moral 

regeneration . The return to virtue must be real, 

and the woman must not simply have thrown 

over her acquaintance because she was tired of 

him, or because he had no more money, or 

because she preferred a handsomer man. On the 
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other hand the return . may be made at past the 

eleventh hour- as where a willing dissolute squalls 

out midway (H. A. H. L. vol. LII. p. I 3). 

As regards children. Distinction is herein ch·awn 

as to the rape of a child under twelve and 

under ten years of age - but no distinction is 

drawn as to sex. As respects consent ; in the 

case of a child under twelve its consent is of 

no weight, unless it has previously gone astray -

in which case the full penalty will be commuted 

to transportation (v. case of Ch'ih Chu-erh 

~ *-± 7G H. A. H. L. vol. ui. p. Is). Under 

ten, consent ·is in no case of any weight (H. A. · 

H. L. vol. LII. p. I 6). 

Rape of a· child under twelve is punishable 

by decapitation subject to revision; and if the 

child's death be caused by injuring it during the 

rape, however unintentionall9, the sentence will 

be carried out at once (v. case of Wu Ylin-ts\mg 

ift $1}£ H. A. H. L. vol. LII. p. I I). 
Rape of a child under ten is punishable by 

decapitation without appeal as a scoundrel -)\:; m: 
and , where a ruffian not only rapes, but chokes, 

a child of so tender an age . exposure of the 
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head will be added (H. A. H. L. vol. LII. p. 

Is). If the offender be but a youth, and stops 

midway, a representation may be made to His 

Imperial Majesty 9f any mitigating circumstances, 

and the execution of the sentence may be deferred 

for consideration (v. case of Sun Hsiao-lien ·1* 
/J" 31 H. A. H. L. voL LII. p. I o and 

case of Tuan Ssti f&( !m H. A. H. L. vol: 

LIT. p. 9). 
Successive rape ifmj ~ is an heinous form of 

ordinary rape, and is visited with decapitation 

without appeal for the principal, and strangula'tion 

subject to confirmation for an accomplice. If the 

victim of successive ra:pe die of exhaustion, the 

case is not treated as murder, but as causing 

her death without intent to do so, and is punished 

in the same way as if she had committed suicide -

in either case, the penalty being decapitation 

without appeal for the principal, and immediate 

strangulation for the accomplice. In the case of 

successtve rape aggravated by murder, the 

principal will be decapitated and his head exposed, 

and an accomplice decapitated (H. A. H. L. 

vol. LII. p. 4). 
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As regards attempted rape ~.ffi ~ * JlX , 
the penalty for an ordinary offence is one hundred 

blows and transportation for life to a distance 

of. 3000 li (H. A, H. L. vol. LII. p . 17). If 

the attempt has not gone beyond a little fumbling, 

the· full penalty will geherally be commuted ; as 

in the case of Ku Liu ~ -A , who, sleeping 

in a brothel, took indecent liberties with a female 

lying upon the same stove bed - proceeding 

no further on her crying out, the penalty was 

commuted to servitude for three years (H. A. 

H. L. vol. LII. p. r 4). And again in the case 

of Fan Yu-chin 1th ".ifi {t when the liberties 

proceeded rather far , but the sentence of permanent 

transportation was declared erroneous (id). 
It is a capital offence to cut and wound the 

victim in attempting her honour, and to use 

edged weapons: but there must be cutting, and 

with edged weapons. If the victim be injured 

in any other way, the sentence of transportation · 

will be increased to military servitude (v. case 

of Li Hsi.ich-hsich $ ~ Jl:I:J H . A . H. L. vol. 

LII. p . 20) . Causing miscarriage, though of an 

eight months' old child, does not make an 
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unsuccessful attempt at rape capital (v . case of 

Li Fa $ f.k H. A. H. L. vol. LII. p. r) ; 

and, in the case of Wang Hu-tzu 3:. JfL y, 
it . was authoritatively laid down, that merely 

procuring miscarriage by the offence is additional 

"injury by means of other than sharp 

"instruments" (id.). 

The definition of a 'child' in attempted rape 

is a person under twelve years of age, and the 

penalty for raping such a person in ordinary 

cases is military servitude (H . A. H. L. vol. 

LII. p. Is). To take a child of nine into a 

barn, with intent to carnally know her, and she 

consenting, is held attempted rape, as in the 

case of Wang Ching-chou ::£ ~ .fflJ -the 

offender herein , out of consideration for his 

tender years (fifteen) was sentenced to a mitigated 

penalty of temporary banishment (H. A. H. L. 

vol. LII. p. 7). 

It is considered a case of attempted successive 

rape, if two offenders had the intention of 

successively ravishing the victim , although , 

assistance coming at the crucial moment, neither 

of them succeeded (H. A. H. L. vol. LII. p. 20). 



RAPE - INDECENT ASSAULT 

Rape, successive rape, or attempted rape 

by officials upon those within their jurisdiction, 

involve 111 each case, two degrees heavier 

pehalty than in ordinary cases: and, it may 

be added here, that a similar aggravated 

penalty attaches where the offences chanced 

during a period of mourning for parent or 

husband. 

SECTION Ill - INDECENT ASSAU LT - FO RN IC/tTION 

UNNATURAL O F FENCES - C,\ RNAL OFFENCES CONT RARY 

T O RELATIONSHI P - PROCURATIO N 

PR OCURI NG ABORTION 

INDECENT ASSAULT 

The Chinese do not appear to make a 

distinction between this and attempted rape, 

so far as the classification of the offence is 

concerned - but consider tl:"' circumstances in 

the sentence. It is ordinarily punished with 

transportation of one kind or another, whether 

the offender desisted on resistance being offered 

or consequent on the interference of bystanders 
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(v. case of Wang Pu-t'ing ::£ ~ g H. A. H. 

L. vol. LII. p. I 9 ). The gravity of the punishment 

varies according to the gravity of the assault; 

so an indecent assault upon a child twelve 

years' old was punished with one hundred 

blows and three years' transportation - the 

ind~'ency being but moderate (H. A. H. L. 

vol. LII. p. I 5): and in another case, with 

an accompaniment of circumstances of rather 

greater indecency, the offence was punished 

with transportation for life (z'd. ). 

FORNI CATIO N 

This is punished with eighty blows, and the 

p8nder is liable to seventy . 

An unnatural offence (q. v.) upon an adult, 

or a boy over the age of twelve, in either 

case ·subj ect to the consent of the parties, is 

treated as a case of fornication somewhat 

aggravated - both parties receiving one 

hundred blows and one month 's cangue, and 

the person permitting it in his house being 

punished as a pander (H . A, H . L. vol. LII. 

p. 27)-



UNNATURAL OFFENCES 

In regard of offi cials , ·fornication with those 

within their jurisdiction entails a penalty two 

i egrees heavier than in ordinary cases -

the other party is however punished as m 

ordinary cases. 

Two degrees heavier penalty is also added 

when the o ff~nce took place during a period 

of mourning for parent or husband . 

UNNATURAL OFFENCES 

Such - a re treated m the same way as 

ordin ary immorality, no distinction being made 

between male or female . . 

A n unnatural offence 'is variously considered, 

according to the age of the patient, and whether 

or not co nsent was g iven. If the patient be 

an adult , or a boy over the age of twelve,. 

and consents, the case is treated as one of 

fornication - and both parties are punished 

under the clause relating thereto : if the adult 

or boy over age resists, the offence is considered 

as rape - and the penalty in accordance : if 

the boy be under twelve years of age, the 

offence is considered as rape, with the penalty 
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therefor - irrespective of consent or resistance, 

unless the boy has previously gone astray (v . 

Rape) - (H. A. H. L. vol. LIL p. I 9). 

It doubtless appears st~·ange that abominable 

offences should, on the whole, be treated with 

but ordinary severity : but such offences are 

regarded as, in fact, less hurtful to the community 

than ordinary immorality. 

CARNAL OFFENCES CONTRARY T O NATU RAL 

RELATIONSHIP 

Adztltery. - The penalty for this is milita ry 

servitude for the adulterer ~ -:k, , and 

imprisonment for a period and a fl ogging for 

the naughty woman ~ !tm. If the husband 

was a consenting party, the adulterer will 

receive the mitigated sentence of one hundred 

blows and three years ' transportation , the wo man 

will receive ninety blows (actually administered) 

and transportation for two years ' and a half 

commutable by fine, while the complaisant 

husband will receive ninety blows (v. case of 

Jen Ch'ao-tung 1:f: Yf;)j ;f!i H . A. H. L. vol. 

XX. p . . 28). 
C. E . G. 
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If the offence take place during a period of 

mourning for parent or husband , an aggravated 

penalty of two degrees attaches. 

If the offence be committed by an official 

upon one· within his jurisdiction, a similar aggravated 

penalty attaches. 

The offence is, despite the number of cases 

thereon, not extremely common ; for Chinese 

women, contrary to the received opinion, are 

peculiarly particular, and will hang themselves 

without hesitation 'i'w }@: § rr ftl 9E if their 

reputation be aspersed, however slightly ~ 00 
~ 5i en' fjl ~ 1E - of this several instances 

have been given. The offence is mostly important 

by reason of tf1e incidental points, such as homicide 

and general responsibility, to which it often g ives 

rise (v . especially R elationship - Husband and 

vVife - 'Justifiable 1-Iomiczde, and Murder). 

I ncest. - The prohibited degrees of relationship 

¥1clude, not only the usual five degrees, hut also 

relationships still more remote. The offence is 

Lhroughout punished with great severity. So to 

hold criminal intercourse with relations in the 

fifth degree , is punishable with transportation for 
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three years and one hundred blows. If in such cases 

_a rape is committed, decapitation is incurred. 

To hold criminal intercourse with a step-child is 

similarly punishable. To hold criminal intercourse 

with relations more remote than the fifth degree, is 

punishable with 01,1-e hundred blows -and if in such 

case a rape 1s committed decapitation is incurred. 

PROCURATION 

It is against the law to buy respectable people 

for improper purposes. A divmced wife cannot 

be considered altogether a respectable person 

(H. A. H. L. Supp. vol. XIV. p. 3 r ). 

PROCURING ABORTION 

This is not capitally punishable, and a person 

actually administering the noxious thing is only 

liable to transportation for life - even although 

the woman dies. If the share taken by the 

offender was mere1y to procure the noxious thing, 

and althQugh fatal results ~nsue, the sentence 

of one hundred blows and three years' transportation 

will be imposed - commutable in the case of a 

female offender by fine (H. A. H. L. vol. LI. J:-L 8o). 
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· To procure abortion by use of drugs is styled 

m ~ 11 }Jft : death resulting from floodihg is 

styled Ja !X JII Jff; _% ?JE · 

SECTION IV - ABDUCTION 

ADDUCTION 

This oFfence is complete once the woman has 

been carried away fro~ the spot where she was 

seized - rescue or no rescue * ~ :U£ j[ ;ff t'fti 
~ 1]:1;. ~t:l:: ~tt Aft n71 I=J '* ::f.~l. ~~:: . . m uq- ·W< ~~ · I:P> · R u J!h IJ'1 ~~ (H. A. H. L. 
vol. VIII. p. 55). It is ordinarily punishable with 

military servitude, but if with great violence, in 
. bodies, or followed by violation, capitally. 

The character of the offence differs according 

to the circumstances under which the woman 

was carried off - such as the use of force (forcible 

J.bduction it :W), and the number of those 

engaged m the offence (the latter point of 

such importance as to need separate individual 

consideration) - and further according to additional 
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circumstances, such ap .-yiolation. The position of the 

woman in the moral scale is also a consideration of 

great cogency. That well-known saying in Chinese 

law that "to abduct a woman is worse than 

"to kill her" JI: tft :W: .Jm ~ IJ ~ ~ _m rs 

frequently laid down as a rule - and so treated 

it is not clearly explicable. It Is' submitted that 

· it is simply a saying - one of the merely moral 

oracular Chinese dicta : the position of an abducted 

maiden is morally so g rave (and practically liable 

to such obnoxious public comment) that she ought 

not to find life worth living . 

It is no excuse that the prisoner's intentions 

were honourable - as, for instance, to relieve the 

woman's misery, where her former husband had 

beaten her and turned her out of doors (H. A. 

H. L. vol. VIII. p. 38). It is no excuse that 

th~ woman was seized as a deposit merely -

to induce the husband to pay salvage money 

due the abductor (v. the Life-boat case H . A. H. 

L. vol. VIII. p . 46). It is no excuse that the 

woman ran away with the prisoner, if he keeps 

her with him and passes her . off as his . wife -

even a mere mistress of another (v. case of 
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Liu Ken-ch 'eng ~J t~ ~J& H. A. H. L. vol. 

XX. p. 27). And even if a woman runs away 

entirely of her own motion to another:s house, 

the latter, if he allows her to stop with him, 

will get three year:s' transportation and .one 

hundred blows (H. A. H. L. Supp. vol. VII. 

p. 2 r). 
lt is not permissible for a person to abduct 

his own wife after he has given her a bill of 

divorcement -- even thoug11 merely with a view 

to make the second husband pay up the marriage 

portion (I-I. A. H. L. vol. VIII. p. 44) It is 

not permissible to abduct the slave -of a relation, 

although in a measure property (H A. H . L. 
Supp. vol. Ill. p. 58) ; the otfence is not so 

senous, however, as carrying off the slave of 

one not a relation (zd} 

Even where the offender had in some sort a 

good right to carry off 1he woman, and was in 

simple ig norance of fact for which he vvas not 

responsible, . the ordinary penalty is not mu~h 

mitigated. So in the case of Li Tzi:i $ *¥, 
wherein the· offender had arranged to marry a 

widow, and had paid the marriage po::tion to 
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her friends, though the marriage contract had 

net been delivered ~~ '!5t ~{ iil~ * ffifl :!{if i!f · 
Her friends subsequently determined to break off 

the match, and sent back the presents ; but the 

offender knew nothing about it - as the person 

entrusted with the return of the presents 

appropriated them himself. H earing that his 

intended 's friends were sending her away, and 

suspecting they· meant to marry ·her to someone 

else . the offender carried off the woman, but 

did not force her to complete the marriage. 

For this the abductor did not indeed recci ve 

the full penalty, but was sentenced to transrJortation 

for a term (H. A. H. L. vol. IX. p. 34). The 

case of Li Hsiao-yang :$ -+• .::¥'- seems even 

harder. There the offender carried off and compelled 

to marry him a woman who was perfectly agreeable, 

and whose friends had accepted his wedding g ifts, 

and the penalty of transportation for life was 

adjudged - as it appeared that the relative 

who had arranged the marriage was not the one 

legally entitled to do so (icj. ). The Authorities, 

however, adm1tt~d that there was some ground 

for the offender's action $ '{tit /ff fm · 
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The following are considerations for substantial 

mitigation or complete extenuation : - (a) where 

the woman is retun1ed by the offender, and the 

latter delivers himself up to justice : (b) where 

the woman had no claims to regard. 

In respect of the latter point, a woman who 

has been sold and resold without objection, 

cannot claim that her reputation has suffered by 

her abduction : nor can a woman who has been 

put up for public sale !Ji{ AA /frfi iJ:. : nor can 

one who has passed through a broker' s hands, 

whether m obedience to parental orders or 

otherwise - but herein if she be sold to a 

respectable family she becomes a respectable 

woman ~ ~ i: A .R * en 11 .R * lfrti iJ:.. 
A divorcee is considered to have no claims to 

consideration, and much less a woman who has 

remarried before her late husband is well cold 

(H. A. H. L. vol. VIII. p. 3 I) . A woman 

with whom the abductor has been very intimate 

is also no fit subject for consideration (H. A. 

H . L. Supp . vol. Ill. p . 57); and though great 

violence was employed in carrying her off, the 

sentence will be sim plv transportation for life 
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instead of capital (id.) - a certain amount of 

violence is permissible between intimate friends. 

And in this connection it is of the utmost 

importance in cases of abduction to determine, 

not merely what degree of intimacy (if any) 

existed between the actual parties, but also how 

intimate the abductor was with the family of 

the woman abducted. In regard of the general 

question of intimacy, such considerations as these 

are considered cogent : - W ere the parties 

merely accustomed to visit each other from time 

to time? (i. e. on merely visiting terms ~fiT ii§ 

f± *) : was she accustomed to meet him without 

running away? !J1! 0 o fJ )[ ~ ~ : did she 

avoid him after she ·had grown up and see him 

no longer? -3tf &p ~ ~n ~ ,f:!l ~ )[ . Further, 

the word 'intimacy' ·does not necessarily imply 

immoral intimacy ~ m . 
A question of much force in the determination 

of the offence is as to the number of those 

engaged therein. It makes all the difference 

whether one or more offenders were concerned. 

If two were engaged, the. principal will be 

sentenced to · decapitatiGn subject to revision, and 
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the accessory to transportation for life. And, 

agam, it makes a . great difference whether 

more than two were engageCl; for, !n that case, 

the principal will be sentenced to immediate 

decapitation, and the accessories to strangulation 

subject to revision - whether the woman was 

maltreated or not, and (contrary to the general 

rule) whether or not the woman was actually 

removed from the spot (H. A. H. L. vol. VIII. 

p. so). 
As regards the reviSion of the sentence of 

strangulation for the accessories, it was provided 

in the 5 th year of Taokuang that in the following 

cases the sentence should be confirmed. Where 

the accomplice entered the house, or if the 

woman was violated, where he assisted in 

dragging her off, although not actually entering 

the house : where the accomplice had been 

engaged in joint abduction more than once : 

where he assisted in putting pressure on the 

woman, thereby causing her death, or where 

the death of a person who tried to arrest the 

offenders was caused by resistance thereto -

whether the accomplice himself was physically 



ABDUCTION 379 

responsible for the death by actually wounding 

the intervener, or whether the accomplice merely 

lent his countenance to resistance : where the 

woman had been sold and cannot be traced : 

where the abduction was by two or more in 

the open air - the accomplice taking actual 

part therein. All other cases with th~ revised 

capital penalty were to be entered on the List 

of Cases Reserved, with a vrew to their 

commutation (H. A . H . L. vol. IX . p. 5 r ). 

If the joint abduction be of a. dissolute, the 

penalty is much reduced. So if the offence be 

by more than two persons , the principal will be 

sent to the Mahommedan settlements as a slave , 

and the accessories will be transported for life 

3000 li distance. 

Again, where the families of the offender and 

the girl are connected * 1f }A {g , and there 

has been previous proposal of marriage, some 

mitigation is allowed. As , for instance, where 

more than two persons are concerned - when 

the principal is sentenced to death provisionally. 

and the accessories to transportation. On the.: 

other hand, if there was no tie subsisting between 
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the families, a men: proposal of marriage acts 

as no sort of extenuation. 

Furthermore, if the principal sends the woman 

back unharmed, and delivers himself up to justice , 

he will only be sentenced to penal servitude 

on the frontiers ; and an accessory in such 

case who delivers himself up will be sentenced 

to transportation for three years merely -

increased by three months , cangue if he be in 

the service of the family of the girl abducted. 

It seems not entirely irrelevant to mention m 

coGclusion that case, well-known to foreigners at 

the time as the 'Wenchow Abduction Case' -

an illustration of how the law on this topic is 

worked where a foreig ner is concerned. The 

facts were that a nun was carried off by the 

aforesaid foreigner's servants, and was subsequently 

ravished by him - the abduction taking place, 

according to the Chinese Court, by the express 

orders of the master. The foreign Court acquitted 

the European both of the rape and abduction ; 

but the Chinese authorities insisted on dealing 

with the natives concerned, and finding the head 

boatman guilty as accessory to abduction and 
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rape, sentenced him to strangulation, and carried 

the sentence out. There is little doubt that 

the sentence , under the circumstances , would 

not have. been carried into effect· - if Chinese 

alone had been concerned; for a nun's virtue 

is, in that country, a doubtful quantity, and the 

law would certainly have been satisfied with 

the life of the principal alone. On another 

showing, also, it would appear that the·.execution 

was even actually contrary to law; for the 

Court admitted that the boatman was a servant 

acting under the orders of his master -

and being so, his sentence should have been 

reduced. 

SECTION V - PROTECTIO N O.F CH ILDR EN - KW :\ AI'I'!NG 

PROTECTION OF CHILDREN 

When lost, strayed, or fug itive children are 

discovered, they should be handed over to the 

care of the nearest magistrate. 

To detain a lost, strayed, or fugitive child 
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as a slave , wife, or child for a long period, 

entails a penalty not exceeding eighty blows 

and transportation 1or two years : to do so for 

a short period, entails a penalty not exceeding 

eighty blows. To sell a lost or strayed child 

as a slave involves transportation for three years 

and one hundred blows. To sell a fugitive child as a -

slave involves two and a half years' trar~sportation 

and ninety blows ; and the fugitive so sold 

mcurs one degree less punishment than that 

incurred- by the seller. 

KIDNAPPING 

This offence differs from abduction m that it 

must be accomplished by stratagem, and further 

that the kidnapping must be with a view to 

subsequent sale : furthermore, abduction applies 

merely to women, and there is a considerable 

element of immorality in the offence - kidnapping 

applies equally to man, woman, or child, and 

there is no element of Immorality involved. 

The offence is variously considered according 

to the position of the person kidnapped, the 

purpose for which the person - kidnapped was 
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sold, and the general circumstances under which 

the kidnapping took place. 

A few examples only are given. 

To kidnap a free person, and afterwards offer 

such person for sale as a slave, entails on all 

concerned transportation for life to a distance of 

3000 li and one hundred blows - whether the side 

be effected or not. To kidnap a free person, for 

the purpose of selling such person as a wife, or 

for adoption , entails on the principal transportation 

for three years, and one hundred blows. If, m 

such case, the person in question resists and in 

consequence is kill ed , the offender will mcur a 

penalty of decapitation subject to revision. Where 

the person kidnapped was a slave, the penalty 

m all the above cases is reduced a degree. 

The harbourers and purchasers of persons 

kidnapped are liable to the same penalty as 

the persons who kidnap. 



CHAPTER XI 

OF F E NCES AGAINST PROPERTY 
LARCENY 

SECTI ON 1 - GENE RAL CONS lfl ERAT ION 

GENERAL CONSIDERATION 

The offence, on the whole, covers a wide 

field. It is as a subject in Chinese law curiously 

divided and considered ; and points which with . 

us could only well arise in the case of so 

distinct an offence as, for instance, burglary or 

house·-breaking , commonly anse in China in 

·connection with larceny - be it what we call 

simple or aggravated: and, moreover, what with 

us are distinct offences, are treated in China 

-merely as forms of the primary offence of larceny­

e. l( substitution. 
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The chief division of the subject is into larceny 

committed by stealth , and larceny committed 

openly: the former is theft, the latter robbery. 

What is meant is, that . though in both cases it 

is essential that the::e should be a taking without 

justi ficat ion i~ R; !I~ {ili, A ~{ 4&J !IX :Jt !IX ~ 
1Jj ~ E.. 7¥f , in theft the ta king is by stealth 

I* H:i/F ¥~ ~fit , but in robbery the taking is done 

openly ~ f'l).~ 11 Jll (H. A . H. L. vol. XVI. 

p. 24). 

Robbery is not of necessity punished more 

severely than theft, both equally depend for 

their g ravity upon the attendant circumstances 

and conditions, and it is in consequence of this 

la tter point that probably more space in a 

Chinese law book is g iven to robbery than 

theft - for the former lends itself to special 

circumstances .. 

It may be well to note that the word tsei 

Jt~, usually translated robber or thief, does not 

mean merely this , but is applied " to all persons 

" who set the authorities a t defiance by acquisitive 

" actc; of violence" - a nd inasmuch as " the 

' 'object which it is soug ht to acquire may be a 
C. E. G , zs 
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"bag of money or the Empire" it results that 

tsei implies "either robber, or bandit, or rebel". "· 

Tao ~ is the generic term for larceny -

theft being ch'ieh tao ~ ~ and robbery 

clz 'iang tao ;Jt ~ . 
Tfte takz1tg. - (a) That the full penalty for 

an act of iarceny may be inflicted, the taking 

must be without any ·sort of iustification or 

excuse ; and reasonable , but sometimesc- trifling , 

and occasionally very questionable considerations, 

will create - even in aggravated cases -

so r11etimes partial, and occasionally complete 

extenuation, so far as the larceny is concerned. 

Thus one person has a claim against another, 

and violently carries off the latter's cattle in 

satisfaction thereof - penalty eighty blows only. 

Again if the aforesaid claimant chances to kill 

the cattle owner, the penalty will be that for 

killing in affray, or ordinary murder (v . Debt). 

On the other hand, if the takinv be without 
0 

any ground whatever, the mere takinv will render 

the culprit liable to three years' transportation 

and one hundred blows ; and if under similar 

conditions life 1s taken, the penalty will be 
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decapitation without 

several are involved, - Q 

appeal or assummg 

decapitation without appeal 

for the principal, strangulation subject to His 

Imperial Majesty 's approval for those guilty in 

the second degree, and penal servitude for life 

on the remote frontiers for simple accessories or 

third parties. There is also another curious 

point in this connection, if the cattle or property 

carried off do not belong to the person against 

whom the carrier has a claim, it would seem 

that the case will not be considered as one of 

larceny. So in the case of Cheng Ch'ien-ts'ai 

~~ ft ~, where a creditor and some friends 

of his tried to carry off some cattle owned by 

a debtor jointly with his brother, and the latter 

being killed by one of the creditor' s fri ends , 

the Board refused to allow the case to be dealt 

with as one of robbery and murder (H. A. H. 

L. vol. XVI. p. 4 and post - D ebt). And so 

also in the case of Li Hsing-t 'ai -$ !W!- * 
awarded a mitigated penalty (but not for larceny) 

under somewhat similar circumstances (H. A _ H. 

· L. vol. XVI. p. 6) . 

Occasionally the claimant, previous to his action, 
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has indulged in words or a struggle - merely 

as a mode of bringing his just demands b~fore 

his debtor. So in the case of Ou P'eng-shun 

~ }gfl }I~, a convict who first .having words 

with his master, because he would not pay his . 

wages, then proceeded to rob the latter - the 

case being treated as simple theft, with penalty 

therefor increased by two degrees (H. A . H. 

L. vol. XVI. pp. 4-5). And in the case of 

Liu Lao-kung JIJ * ~, the culprit was owed 

300 cash by the man with whom he was 

struggling - and though ·he killed his victim, 

and considered 7 2 oo cash necessary to meet 

his claim, the case was considered as one of 

killing with intent merely (zd.). And though 

the claim was a gambling one, similar actions 

would be similarly treated (H. A . H. L. · vol. 

XVI. p. 6). 

A person may even clear ·out another's 

premises, and carry off his stock, and escape 

with transportation for life - if he has some 

lame excuse like Li Chia $ t_;' , to the effect 

that " he refused to g1ve me some money to 

"go in search of my wife, who had been in his 
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"service and had bolted" (id. ). A mere grudge 

against an establishment for dismissing the culprit 

(though for a good enough cause) has saved 

the aforesaid culprit from the full penalty for 

simple larceny of some useful articles in the said 

establishment. 

Tne reasoning is occasionally ev<m more strained 

and far-fetched. F or instance, it is not rob bery 

to relieve a friend because he will. not lend a 

'fiver' (zd.). And if two parties being on the 

same footing engage in a fight, and one of 

them despoils the c...ther, the case will not be 

aggravated by being considered one of larceny 

also - the preliminary ·fight is considered as 

explanatory of a desire for revenge, and the 

revenge took the form of openly taking another 's 

property. 

(b) Whether or not there was an asportation 

is a vital consideration in nearly every case 

· (H. A. H . L. vol. XVI. p. 36). T he offence 

may however be found, although there was no 

removal - the attempt being punished - but 

not (nota bene) with the full penalty . T hus if the 

offence be in a house, the offenders may be 
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punished for larceny from the mere fact of 

entering with that intention - that they gained 

nothing does not so far materially affect the 

case : a fortiori the offenders will be punished 

for larceny (though not to the full degree) if 

they took plunder, but abandoned it on the 

premises : but for the full penalty to be inflicted, · 

the things must have been carried off the premises. 

Even in dealing with the gangs of robbers with 
which W estern China is infested, the penalty is 

less by one degree, if no pJunder has been 

obtained. 

Certain distinctions are furthermore herein drawn, 

as to th€ natu~ of the object taken, and the 

extent of the asportation. Thus, with valuables, 

it is sufficient for the full penalty to have taken 

and concealed , them about the person : but strings 

of cash, and common articles of furniture, must 

have actually been carried effectively away, to 

secure conviction for the full offence, or indeed 

for larceny in any degree : so in an instance 

wherein :1 prisoner was acquitted of the offence, 

after having entered a house, and done up in 

a bundle a cm,1ple of thousand cash - being 
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caught in the act of carrying his booty away 

(H. A. H. L. vol. XXII. p. r 7). Again, as 

. regards heavy articles of wood or stone, that 

the full penalty be adjudged, it is necessary 

that such have been placed on the cart or 

means of transport provided tor the removal. 

Horses, asses, and the like , must have been 

removed from the stable: and, in this connec tion, 
-./ 

it is provided that if but one horse has bPen 

removed, and others follow forth, the offender 

shall not be held responsible for more than the 

one animal. In the case of dogs, hawks , and 

the like small domestic animals, it is an essential 

that the offender h<J.s obtained physical control 

over them, in consequence whereof they are 

actually in the offender's possession. -Articles of 

food are not considered in the light of valuables : 

contraband salt, of .course, is (H. A. H . L. 

Supp. vol. IV. p. 4) . . It may be mentioned 

also that to make away with the plunder of 

another offender IS treated as an ordmary act 

of larceny (id.) . 

Determination of gravdy of offence. - This, 

apart from special circumstances of aggravation 
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or special conditions, is chiefly dependent upon 

the value of the property taken - and ordinarily 

the amount taken on the one occasion (H. A. 

H. L. Supp. vol. VI.). For if the offender 

takes something to-day, and again something 

more to-morrow, the offences are looked upon 

as separate cases , though discovered at the 

same time - and the offender, in accordance 

with the rule , is tried for the more important 

only. But if the constant offender is a servant: 

and has taken from his master, when the latter 

finds out his several losses at one and the 

£ame time, the several amounts will be considered 

as part and parcel of one offence. There is 

however some question whether this latter ruling 

is sound : indeed it is said that the culprit will 

merely be dealt with as a hardened offender 

(q. v.) : and he will certainly be so treated if 

the losse9 were not discovered at one and 

the same time as where the master is 

"lying low". 

In reckoning the amount taken, the value 

of plunder capable of being realized is alone 

considered: so notes payable to the person 
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named upon them, or which are not due, are 

not taken into the calculation . If the taking be 

in copper cash, one thousand of S'..Ich are to be 

considered as equivalent to one tael of silver, 

and the ruling rate rs not to be taken into 

consideration (H. A . H . L. vol. XVI. p. 6o). 

If clothes be taken, the average cost is to be 

reckoned the value, and not the amount for 

which they may have been pawned (H. A. H . 

L. vol. XVI. p. 6 r ). 

If ~he offenders be several, the value to be 

considered is that for the aggregate of the 

plunder taken, and- not what the offenders 

individually have had in th eir pos~ession or know 

of (H. A . H. L. vol. XV. p . 6 3). Moreover the 

principal will receive a sentence based upon the 

aggregate sum, irrespective of his individual 

share, and regardless whether a confederate got 

away with the bulk of the proper_ty, or whether 

all . the property has been lost: the confederates 

receive lesser sentences - also regardless whether 

they have received any plunder or not 

If the victims be several , the value to be 

considered is . ~ot the aggregate of the plunder 

\ 
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taken, but the value of the plunder taken from 

the greatest loser. And this though two or more 

persons who suffered were lodging in the same 

hut, or were on board the same boat - . case 

of Li Ming :$ fifJ (H. A. H. L. vol. XVII. p. 3). 

Larceny to an amount of one hundred and 

twenty taels or more is a c~pital offence ; but 

if under five hundred taels value is taken (and 

over one hundred and twenty), the case is subject 

to the Autumn Revision ; and if more than five 

hundred taels , the sentence will be confirmed 

(H. A. H. L. vol. XVI. p. 66). And, in this 

connection , if the offenders be several , the 

principal will be sentenced to death - though 

his individual share falls short of the capital 

sum - while the confederates will be sentenced 

to transportation for life. 

Larceny to an amount of one hundred taels 

or over, but under one hundred and twenty, is 

punishable by transportation for life 2000 l£ 

from the offender's home; and if the offendl?r 

runs away from punishment, and commits a 

further act of larceny, his punishment will be 

increased two degrees ; and if he so offend 



GE~ERAL CONS ID E RATI ON - O J·;·n;RM I NA TlO N O F G RAVITY 395 

thrice, he will be treated as an incorrigible rogue, 

arid sent to penal servitude on the frontiers of 

Yunnan Kueichow or the Two Kuang HR {l 
[![ J~· ~tit i§Jj y§ ~ Jt ~ 11 § ~ 1£1 1l 

- distinction being drawn between one who 

runs away and commits the larceny before 

reaching the place of punishment, and one who 

does so afterwards. 

The value ptit upon the property by the 

owner is not to be accepted unless evidence is 

gtven; and in capital cases of larceny, where 

there is any doubt as to the value , the words 

"after the Autumn Assize" are to be added to 

the sentence of death. 

As regards circumstance of aggravation (such 

as violence and murder) , and special conditions 

(such as relationship), affecting a particular act 

of larceny, the more common cases . requrre 

separate treatment ; but it may ~e noted here, 

as a general rule, that larceny by day is not 

regarded so gravely as larceny by night, and 

that larceny from a relation is more leniently 

considered than larceny from an outsider. 
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SECTION li - SOME GE:'< E RAL VARIETI ES 

SOME GENERAL VARIETIES 

R obbery wit!t viotence. - This is considered 

to be where the offenders are many and carry 

weapons, as distinct from simple robt ~ry where 

the offenders are few in number and unarmed. 

It is an essential of the offence that the violence 

should precede thr~ robbery, but it is not essential 

that the violence Sh ould have been with a v1ew 

to plunder. \1\/hether or not the violence was 

vvith a view to plunder is very important however; 

if it was, the penalty of decapitation will be 

mered out to all concerned ; if it was not, the 

plundering be' ng , as it were, an after-thought, 

the principal only will be so treated, and the 

others ·less rigorously in varyjng degrees. So in 

a 'rule which prescribes that where the -robbers 

; are more than ten in number, or carry weapons, 

the principal is to be treated under the law 

regarding robbery with violence - the penalty 

for those guilty in the second degree being 

reduced a step ~ljj -W. + A Ja _t ~ :r.t ~ 
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~ tt ~ ~ tr m~ ~lE ~ 1t lts ~ ll1 m ~~ 
-- ~ (H. A. H. L. voL XV_ P- 7 8) . 

The scope of the offence is in fact wide ; for 

even if the person robbed receives no hurt, and 

the robbers do not succeed in getting any 

plunder, the case is yet considered as one of 

robbery with violence (thoug h of a milder nature)­

from the fact of the attempt having been made 

the principal being liable to penal servitude 

for life, and the accessories to transportation for 

the same period. Indeed; the parties will be 

liable to transportation for life, if there be 

distinct evidence that the robbery was contemplated 

- as judged from the fact that they were 

caught with arms in their possession, and have 

enrolled themselves into a band (H. A. H. L 

voL XIV. P- 91). 

As regards the armmg , it 1s laid down that 

anything which can be used for purposes of 

offence or defence, or for facilitating the robbery, 

comes under the category of arms and appliances 

~ ~ - whips, sticks, knives, poles, even a 

ladder. Moreover the fact that only one of the 

band was armed is suffi cient for the whole body 
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to be considered ·an armed band (H. A. H. L. 

vol. XVI. p. 34). 

If the robbery be from a house, and the 

master of the house was put in fear, it is 

robbery with violence; and accomplices in thG 

robbery may be treated as principals, although 

they remained outside the house , provided 

they took part in the act by whicb the person 

robbed was frightened. So in the case of Chang 

T e-yLian ~ f{f- 7G and others, wherein the 

violence consisted in rapping the shutters of a 

house with a stick and knocking clown some 

tiles from the roof; the master of the house, 

terribly frightened thereby fled away by a back 

door, and two men of the party entering the 

premises , stole what they wanted without opposition 

(H. A. H. L. vol. XIV. p: . 40). 

The common offence of stupifying the victims 

before robbery is also "looked on as robbery 

with violence; and the deviser of the robbery, 

the preparer of the drug , the person who actuallv 

administers it, and (if it be a second offence) 

all accomplices will be sentenced to immediate 

decapitation, if the object was effected : others 
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concerned will be transported to Turkestan. If, 

though the object was not effected, the victim 

died from . the drugging, all concerned will be 

equally liable to immediate decapitation - and, 

if the victim be recovered by some one else, 

to decapitation subject to revision. In no case 

will the offenders be allowed any benefi t by 

delivering- themselves up to justice (H. A. H. 

L. vol. XIII. p. 67). 

In ordinary cases of robbery with violence, if 

anybody be killed, whether it be the person 

robbed, or the police who had come to his 

assistance, the penalty will be summary decarJitation 

and exposure of the head for all concerned ; if 

anyone be wounded merely, the sentence of 

decapitation will be summary) or subject to 

. revision, according as any plunder has actually 

been taken or not (H. A. H. L. vol. XIV 

p. 98). 

Circonstances attenuantes will be allowed if -

the offender· stopped on the way to the scene 

of action, and took no part in the affair beyond 

sharing the plunder. This concession does not 

extend to one who was a prime mover in the 
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affair, and was merely prevented from taking 

any action by sickness (H. A. H. L. vol. XIV. 

p. 42). Again, all who enter a house robbed 

are liable in the first degree ; but mitigating 

circumstances are allowed in the case of accomplices 

keeping watch outside or receiving· the plunder 

- unless they are enrolled members of the 

band, or actually take part in the violence, or 

use tlu·eatening language, or are old offenders. ­

It is important, therefore , to determine the fact 

of entry. For the purposes of the article on this 

subject, a temporary shed is considered a house, 

if the proprietor has clothes or money in it 

(H. A. H. L. vol. XIV. p . 36). 

R obbery and murder. - If in the course of 

a robbery the victim jumps into the water and 

is drowned it is rQbbery and murder, and _the 

offender will be sentenced to decapitation, under 

the statute of forcing a m'a[l to kill himself by 

robbery ~ ~,&X ~ A ~ 9E (H. A . H L. 
vol. XVI. p. 8 - v. also suiczde on this 

point). 

Robbery in bodzes or mobs armed.a.nd unarmed. ­

As regards robbery in bodies, the general rule 
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is that where the robbers are less than ten in 

number and unarmed the case. will be treated 

as a simple robbery ~ ~ ~U 4J1 g~ +A Ja 

r X M !fG ~ ;;ff 1J] 1* ~ ~ * l=t 5f.f l~Jr : 
but where the body is of more than ten members, 

if unarmed, or less than ten, if armed, and the 

members thereof take advantage of a disturbance 

to plunder or behave in a violent and murderous 

manner, the aforesaid members will be dealt 

with under the special statute relating to the 

crews of the nee convoys - the principal being 

treated as a pirate, and the others less rigorously 

by one degree tw 1f * 3i + }'\ .Ja _t 'ffi. 
!l!i ~ ¥r.B + A 1§. *~ ¥A rot ~ ~ 1~ ~ill !l: 
tJi( 5R :fl jt ~:m~ •l'f!J $ J!=J H~ r-1 ~ 7F 
=f #U iE t~ (H . A. H. L. vol. XV. p. 7 8). 

The law on this point varies , however, in 

different provinces, and in certaiQ parts of the 

Empire which are infested by regular bands of 

brigands ~ffi ~ , highway robbery by more than 

one pP.rson is treated as brig-andage. The provisions 

in question are, however, of local application 

only, and are construed with great strictness. 

C. F .. G . 
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But elsewhei·e, if a band of robbers set upon a 

traveller, or a mob loot a fair, or a gang 

combine to rob a house, the members thereof 

are, as a rule, dealt with under the ordinary 

law stated above; or if the robbery be from a 

government rice depot by a mob of starving , 
I 

villagers, but . two months' cangue wiU be added 

to the ordinary penalty (H. A. H. L. vol. 

XVI. p. 23). For in general, outside the parts 

in question, robberies committed by several or in 

bands are - as in the last case given - the 

result of the casual coming together of poor 

creatures led to the offence by hunger. The 

Chinese law recognises naturalis aequitas. The 

parts to which the special provisions apply are 

Szechuan, Honan, Anhui, . Hupeh, Shansi, and 

parts of Kiangsu and Shantung. In these provinces, 

excepting only Shansi, robbery by more than 

one person, but under four, is punished with 

military servitude to a distance of 4000 li: and 

if the person robbed be hurt, however slightly, 

the punishment is strangulation. If the robbers 

be four or more in number, but under ten, the 

punishment ror the mere robbery is servitude in 
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Ili - all the robbers being treated as principals. 

If the robbers number ten or more, the mere 

robbery is visited with capital punishment. In 

Shansi, a general provision prevails that robbery 

by three or more entails a degree greater 

severity of punishment than for the ordinary 

offence (H. A. H. L. vol. XVI. pp. 8- II ). 

The above provisions in their entirety apply to 

what are called 'armed bands', to constitute 

which it is sufficient that but one member of 

the band has but a knife : but not much 

distinction is made in the application of the rules 

to unarmed bands - the various penalties being 

lessened by one degree. 

It seems convenient to notice here the treatment 

accorded tramps and beggars, who in certain 

parts · of China - more particularly in Szechuan 

and the adjacent provinces - infest the countryside 

in swarms. These lean creatures wander the 

country round, ana take whatsoever they can 

lay hands on, without actually being guilty of 

larceny (so runs the law). As an exceptional 

measure, therefore, it is provided that where 

· four or more cases are brought against any such 
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person, he shall be condemned to wear an iron bar 

for the space of a year - in addition to ordinary 

transportation and bambooing (H. A. H. L. 

vol. XVI. p . 44). If such beggar or tramp so 

offends again , he will be condemned tO- wear 

the bar for two years ; and if this is without 

e ffect, for three years. The weight of the bar 

is 40 catties - about 53 lbs (H. A . H. L. vol. 

XVI. p. 46) . 

R o66ery durz"ng riot. - A very common 

occurrence in China is that passers - by take 

advantage of a dispute to invade a shop and 

carry off the contents; and similarly it often 

occurs that when a row is excited in a chapel 

or missionary book store, the mob pour in and 

clear it out. Complaint is often made in these 

cases, where foreigners are concerned, that 

although there were police or soldiers present 

they did not interfere in any way. The case of 

Lu W en-ching rES 3( *~ thruws a good deal 

of light on the whole subject. In the case 

mentioned, a vi llage postmaster and general 

commission agent had got into trouble and lost 

his licence ; and one of the said postmaster 's 
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creditors failing to induce his debtor's successor 

to take over his liabilities, determined to be 

avenged- forthwith spreading reports of proposed 

action on the part of the postmaster. As the 

action in point would have caused considerable 

local inconvenience, public opinion was quickly 

excited against the postmaster, and the creditor 

had no difficulty in collecting together some 

seventeen men to accompany him to the debtor 's 

house - and, under cover of protesting against 

the action, to clear out the establishment. As 

it was a market day, there was a large rowdy 

element on the spot i and the mob pouring in , 

the shop was effectually gutted before the police 

were able to arrive - the officers on the ground 

contenting themselves with reporting .the affair. 

The ringleader was caught, and sentenced by the 

Provincial Authorities to death - on the ground 

that the amount of the plunder was over one hundred 

and twenty taels in value and that more than ten 

.men were concerned. This judgment was revers~d 

by the Board i the latter pointing out that the 

punishment for simple rob'bery - i. e. taking a 

man 's property openly - is one hundred blows 



406 SOME GENERAL VARIETIES - SUllST!TUT!ON 

and three years' transportation. The Board 

furthermore quoted the rules relating to robbery 

in bodies , and held that the present case was 

nothing more than simple robbery of a somewhat 

aggravated nature - for though the offence 

was committed by an unarmed band of over 

ten members, yet there was no undue violence. 

T he Board further declined to allow the capital 

sentence, on the ground of the value of the 

property taken - stating that the total amount 

acknowledged to by the culprit and his accomplices 

only came to some seventy-five or eighty taels, 

and that the other property was probably carried 

off ·by passers-by. The principal culprit was, in 

the result, sentenced to military servitude ; the 

others to one hundred blows and three years ' 

transportation. The conduct of the officers on 

the spot in simply standing by and merely 

reporting the disturbance caused no comment. 

Substztution. - A not infrequent · offence is 

that wherein one party mixes bundles of his 

own property with bundles of property belonging 

to another , and then makes off with the 

latter 's - as, for instance, in the not uncommon 
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practice of a certain class, who lump do.;,n 

bogus loads at post or stopping stations, and 

carry off instead the valuable baggage the 

porters have already set down there, as if by 

mistake. This offence is considered as robbery 

or theft, according as the substitution took place 

openly or by stealth. 

SECTION lll - SOi\ lE SPECIAL VA JUETI ES 

SOME SPECIAL VAl~JETIES 

I. Larceny by certain persons. - (a) Firstly as 

to relations. 

Robbery or theft from relations (within certain 

degrees) is not regarded as so heinous an offence as 

robbery or theft from outsiders, and the nearer the 

relationship, the less the criminality attaching to the 

offence. The reason is that all things in China are in 

some sort held in common, and, as one of the family , 

a relation is interested in the family property. 

If, therefore, one relation steals from another, he 

merely takes what is more or less his own by 

ties of kindred, and is guilty rather of a breach 
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of good manners than of actual crime - it IS 

not appropriation of what is another 's, but a 

rude assertion of a right to at once share in 

what may one clay accrue. A distinction is made 

between the spoliation of children nephews etc , 

and the spoliation of uncles aunts or elder 

brothers ; the seniors being allowed to steal from 

juniors - whose duty of course is to dutifully 

maintain the seniors with comparatively little 

notice - while the juniors, on the other hand, 

are warned by a h eavier penalty that though, 

in fact , only anticipating events, they should not 

g ive their seniors annoyance by helping themselves 

without leave. 

Though however one relation may with 

comparative immunity steal from another, if an 

outsider be introduced for the purpose, the case 

becomes one of ordinary robbery or theft, and 

no plea of relationship in mitigation will be 

entertained - unless indeed the relations be 

living together , when the offending relation will 

be excused , and the outside confederate considered 

as an ordinary robber or thief , with sentence 

somewhat mitigated (H. A. H. L. vol. X VL·p. 39). 



SOME SPECIAL VAR I ETIES - LARCENY BY CERTA l N PERSONS 409 

Moreover, if in the course of the robbery or theft , 

resort is had to violence, the ordinary rules relating -

to bodily injury done by one relation to another 

will apply, and the penalty increased or mitigated 

as the case may be. 

The following table gives the vanous penalties 

for robbery where relations are 

relationship beyond the fifth degree 

taken into consideration : 

From rela tion of 

rst degree by senior if successful 70 bl ow~; 

, attempted 6o , 

concerned, 

not being 

n jun ior , successful I ~ years' t ransportation 

, attempted I 

z nd , sen ior , successful 8o blows 

, attempted 70 , 

, junior , successful 2 years' transportat ion 

, at tempted I ~ , 

3 >d senior , success ful go bl ows 

·, , attempted 8o 

, junior , successful 2~ years' tran sportati on 

, attem pte_d 2 

sen ior successful 100 blows 

, atte mpted 8o 

, junior , successful 3 years' transpor tat ion 

, attempted 2 ~ 

, seni or , successful 100 blows 

" attempted 100 

, junior , successfu l tran spo rtation for ~ife 

, a t tempted 3 years' tran spo'rtat ion 
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( o) As regards larceny by carriers and innkeepers. 

Robbery by ca1-'riers, whether boatmen or coolies, 

IS usually treated somewhat more severely than 

ordinary robbery, but IS not considered as a 

breach of trust (H. A. H. L. vol. XVII. p. 2). 

So in the case of a contract to convey goods 

by boat (the owner of the goods accompanying 

them), and the boat being wrecked, the carriers 

make off with part of the cargo they have 

managed to save. This is robbery (v. case of 

the head-boatman Kao ~ * -j( H. A. H. L. 
vol. XVII. p. 3), and the ordinary penalty 

therefor will be increased by two months' cangue 

(H. A. H. L. vol. XVII . p. 4) - unless the 

amount is such as to render the offence capital. 

It makes a great difference whether the owner 

of the goods was present at the time or not ; 

for if he has merely in trusted his property · to 

the carriers, and does not accompany it himself, 

the offence is "making off with" :f9} ~ - not 

theft-- and the penalty cannot exceed transportation 

for life, whatever the amount ; if, on the other 

hand, the owner was present, inasmuch as the 

loss may leave him withou.t resource in the 
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middle of his journey, the case is treated as 

robbery - not theft (H. A. H. L. vol. XVII. 

p. 5). The distinction does not however appear 

to be always borne in mind ; for , in the case of 

Yang Ch'i-yi.in ~ tE ~ ,who appropriated goods 

entrusted to him for carriage, although the own'=r 

was not present, the offender was· sentenced for 

robbery - and notwithstanding, seemingly, that 

the reason for the action was want of funds 

during the journey, and the offender fully intended 

to make the money good (H. A. H. L. vol. 

XVII. p. 7) . 
Larceny by innkeepers is somewhat more serious 

than ordinary larceny, and, in the case of robbery, 

three months' cangue will be added to the 

ordinary penalty - unless the amount is such 

as to render the offence capital (H . A. H. L. 

vol. XVII. p . ro). 

II. Larceny from certain places or , of certain 

objects. - (a) Certain heinous offences under 

this head are incapable of resolution into the 

ordinary law on the point, and stand apart by 

reason of their gravity ·Or exceptional nature. 

So larceny from an Imperial .Palace entails 
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strangulation for all concerned: larceny of an Imperial 

edict entails on all concerned either decapitation 

or one hundred blows of the bamboo and 

branding on the arm, according as the aforesaid 

edict had or had not received the impression of 

the Imperial seal : and larceny of an Imperial 

or magisterial seal entails decapitation for all 

concerned. 

As regards the general law touching larceny 

m public offices and official residences and of 

public property 'g #J , distinctions are drawn 

between the nature of the office and the nature 

of the property - but in all cases such an 

offence is of a more or less aggravated nature . 

There is a difference in taking official property 

from a treasury or a granary or from another 

public office ; and for the clauses relating to 

larceny of public property to apply, the property 

must have been taken from a treasury or a 

granary &\ ~J{ EB ~ J!l! ~ ~ l±f }i £ . In 

other words, 8. distinction is drawn between 

larceny in a public office (though. in actual fact 

larceny of public property) and larceny of "public 

"property", and the distinction is important because 
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the latter is treated considerably more severely. 

- the penalty therefor varying from the bamboo 

to strangulation, according to a scale relative to 

the v~lue of the property .. stolen. Nice points 

arise . as to what may fairly be consn1ered a 

treasury : so money taken from a side room m 

the Provincial Treasurer's Office is to be treated 

as . larceny in a public office, and not of public 

property (H. A. H. L. vol. XVI. p. 7 2) : and 

the accountant's room in a magistrate 's office, 

although the money taken therefrom was public 

money, is not to be held a 'treasury (H. A. H~- :L. 

vol. XVI. p. 7 3). O.ther' points arise as to 

what may be considered a public office. A 

temporary . r esidence of an official is not so 

considered - though larc:eny committed .. ther-ein 

entails an aggravation of one degree ; and 

this although the offender had no means of 

telling that an official was living in the house 

(H. A. H. L. vol. XVI. p. 69). But the official 

in question must · be an execu.tive· officer (H. A. 

H. L. vol. XVI. p. 7 3) ; and a clerk or writer 

tci an executive officer will be considered an 

executive officer (H. A. H. L. vol. XVI. p . 7 5). 



414 SOME SPECL\L VAR IETIES- LARCENY !'ROM CERTAI N PLACES ETC . 

A publ ic college is not considered a public 

offi ce , and - e. g. - robbery therefrom will be 

treated as orc) inary robbery (H. A. H. L. vol. 

XVI. p. 7 3) . To break into a walled town by 

getting through the water gate, and then rob, 

is treated as robbery from a public office (H. 

A. H. L. vol. XVI. p. 7 8). To steal the keys · 

of a city gate is considered in some sort as 

stealing from a public office - and entails three 

years' transportation. 

The larceny of old registers or documents 

comes within the provisions regarding larceny in . 

public offi ces, and is punishable with military 

servitude (H. A. H. L. vol. XVI. p . 7 4 -

Z.' . also Unlawful D ealz"ngs with P ublic Stores 

and Property).,, 

Larceny of military weapons and accoutrements 

IS on a different footing from larceny of public 

prop erty etc., distinctions being drawn as to 

whether the subject of the larceny was an 

implement or article of dress not exdusively 

military in its nature - e. g . a bow , an arrow, 

a soldier' s undress uniform - or whether the 

subj e~t of the larceny was some exclusively 
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military implement or article of dress. In the 

former case robbery or theft is on the same 

footing as ordinary robbery or theft; in the 

latter case the 1n£nimzmz penalty is eighty blows 

for one such article taken the penalty 

increasing a degree for each additional article 

(v. Making, Possessing, and Tra_f!icking in 

Arms, etc). 

(b) Another special variety of larceny is that 

from wrecks. There seem to be rigorous penalties 

for wrecking. So in a case where a boatman 

was sentenced to one hundred blows and 

transportation for life to a distance of 3 0 00 li 

under the appropriate article, for taking wreckage 

mto his boat from a wrecked vessel - the owners 

of the latter being drowned during the consequent 

scuffle (H. A. H. L. Supp. vol. V. p. 67). In 

another instance, vvhere a boat was overturned 

during a sudden squall on the Yang tsz river, 

the offender instead of going to the assistance 

of the boat, helped himself to such wreckage 

as he could collect ~ :::f tZ rnJ ~JX ~ ifJHl 1& 
0 0 ~ fct :tt * , and under the article $. m 
fr!i ~~fit 1%f ~ R~ ~· ~ 1JP ~ ~ was 
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sentenced to one hundred blows, transportation 

for life 3000 li distance, and branding (H. A. 

I-I. L. Supp. vol. V . p. 68). Officials who fail 

to report cases of wrecking which occur within 

their jurisdiction may also suffer severely: thus 

a hereditary ·dignitary in Formosa was stripped 

of his title for not reporting a case wherein his 

clansmen broke up and robbed a wrecked vessel 

fJf ~ jf I\ fi:} ~ . (H. A. H. L. Supp. vol. 

V. p. 67). 

(c) As regards lar ceny of crops, there is this 

special point to be noted - if the crops have 

been garnered, it. is robbery, if left ungarnered, 

it is merely taking (H. A. H. L. vol. XVI. p . 

4 I) . So also with the larceny of timber or 

brushwood, cut or stacked, or otherwise prepared 

for use - although found in places not under 

cultivation. In this connection, it is naturally a 

somewhat graver offence if the aforesaid acts of 

larceny be from a cemetery ; if the latter be ar1 

Imperial enclosure, entailing at the least three 

years' transportation, and if the enclosure be 

private, entailing at the least eighty blows of 

tl~ ~ bamboo. 
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(d) The larceny of domestic animals , such 

as horses, asses, geese, and ducks, is on the 

same footing as the larceny of crops, timber, 

etc. - distinctions being drawn as to whether the 

animals were public property or not, and in the 

former case the rules relating to larceny of public 

property applying. Moreover further distinctions 

are made in regard of the subsequent killing of 

the animal by the offender, and the kind of 

animal so killed. 

SECTION IV - REC EI VE RS OF ST OLEN PROPERTY ___:,. 

SUPPLEM E NT A RY CON SIDER ATIONS 

RECEIVERS OF ST OLEN PROPERTY 

Receivers are , under certain conditions, m a 

worse case than the actual robber. or thief; for 

whereas the actual offender is punished according 

to the value of the plunder he has obtained in 

one offence, although he may have committed 

several , the receiver of the property will be 

tried and punished according to the aggregate 
C. E . G . 27 
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value of the property obtained in all the offences. 

Thus the several larcenies are in respect of a 

sum aggregating over Tl~. I 20, but no one of 

the several victims havmg lost more than say 

Tls. I 5, the offender will escape with a comparatively 

slight punishment -· perhaps with merely a 

bam booing : the receiver., _ on the other hand, 

will be liable to- capital punishment. 

The offence is in fact generally rigorously 

treated : so the younger brother of a pirate, who 

devoted a small portion of the latt·er's earnings 

to the settlement of a tailor's bill, was sent to 
military servitude on the borders. Indeed for a 

person to run away with plunder committed to 

his care · makes him pm..-ticeps criminis (H. A. 

H. L vol. XXII. p. 3). Buying goods from a 

carrier, knowing he had .no authority to sell 

them, is the same as r eceiving stolen property 

(H. A: H. L. vol. XXII. p. I). Moreover to harbour a 

robber is considered the same thing as setting up as 

a receiver ; and if the harbouring be for the sake 

of gain ·j{ %11 ~ fj , and to the number of 

three or more, the penalty of military servitude 

on the frontiers will . be adjudged - whether 
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· the harbourer has shared the plunder or not 

(H. A. H. L. vol. XXII. p. 4) . 

A receiver who makes a regular business of 

it will be transported for three years, though 

the thefts were individually of little account 

(H. A . H . L. vol. XXII. p . 2 ). The business 

is however so popular with a certain class, that 

capital punishment is alone sufficient to stay the 

longing - as in the case of a convict, who 

legally remonstrated with by being sentenced to 

transportation for a term for the offence, duly 

serv"ed it, and restarted a business on his return. 

Pawnb1"okers. - When stolen property is found 

in a pawnshop, it is argued that the pawnbroker, 

if he did not know it was stolen (and the 

obligation of enquiry does not seem to be imposed 

upon him), is entitled to recovPr the principal 

sum· advanced, losing his interest only - and 

it appears ·in a report from the Board , on 

representation made by the Judicial Commissioner 

for Chekiang, that the amount is to be recovered 

from the thiF.f. Where there is no owner for 

the pawned plunder, the pawnbroker may reclaim 

it (H. A . H. L. 
1
vol. XIV. p . 9 r ). 
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SUPPLEMENTARY CONSIDERATIONS 

R epm,.atzon. - Chinese law allows reparation 

to be made , and if the robber or thief of his 

own motion restores the plunder he has taken, 

he will be held absolved. If the offender does 

so in knowledge that the victim intends to lay 

an information, still the penalty will be mitigated 

two degrees ; and even if the reparation be 

made after information has been laid, . and a 

warrant issued for the offender's arrest, the 

sentence will be mitigated one degree (H. A. 

H . L. Supp . vol. VII. p. 3 7 - and cf. 

D e!z"very up to justice). 

Vzo!ence in resisting pur suzt or arrest. - In 

cases of robbery with violence, if a robber kills 

a pursuer rather than g ive up his plunder, and 

whether the person killed be he whose property 

has been taken or a neighbour of the latter, 

it is decapitation without more ado. But if the 

pursuer be merely wounded, it makes a difference 
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·apparently whether he was or was not the 

person whose property hacl been taken -

being decapitation subject to revision in the former 

case, and in the latter merely an aggravation 

of the penalty for the original offence. So in 

the case of Hu Ch'ao 't;J.) ;m , who, running 

away, was caught in the court-yard of a 

neighbour 's house by the alarmed occupants -

and thereon cut the fingers of a servant. . In 

cases of ordinary robbery or theft , a neighbour 

who interferes is on a different footing. Furthermore, 

so far as concerns the mere aggravation of the 

penalty for the ordinary offence, mere threats 

by an offender in resisting the recovery of his 

plunder are sufficient (v. case of Sun Lan-t'ai f* 
~-A 19ru 1=1 H. A. H. L. vol. XIII. p. 3 5). 

Violence by a robber in resisting arrest, if 

life is lost, is punishable by decapitation 

others concerned being also liable, but not 

capitally. Moreover, where the. offenders are 

several, and in -resisting arrest life is lost, the 

principal in the robber)' is alone capitally liable 

- although the fatal blow was not dt>rl. lt by 

him (H. A. H. L. vol. XIV. p. 33). In short , 
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violence by robbers in resisting arrest is more 

lenient! y viewed than violence preparatory to or 

during a robbery; and this although the violence 

took place on the actual scene of the offence 

(H. A. H. L. vol. XIV. p. 34). 



CHAPTER XII 

OFFENCES AGAINST PROPERTY (CONTD. ) 

- EMBEZZLEMENT, ARSON ETC. 

SECTION I - PREF ATORY - BREACH OF TR UST 

EMBEZZLEMENT - APPROI'RIATION 

PREFATORY 

Careful distinction, say the Chinese law books , 

rnust be drawn between theft, and the cognate 

offences - embezzlement tJj 1ijf , misappropriation 

f!i ffl ; 3t 16- m 4PJ l cheating ·~j! .~j' and 

swindling ~ .~fa . This for the . somewhat strange 

reason, that although ail lead to .a person's losing 

his property, the four last oHences are more· easily 

guarded against than the first. But although so 

careful a distinction Is supposed to be made, 

the rule, it must be ' confessed, Is one of theory 

rather than of practice. 
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BREACI-I OF TR UST - EMBEZZLEME NT 

APPEOPRTATTON 

The chief distinction between these offences 

and larceny appears to be as to the intention 

of the offender when he takes the property into 

his possession: in larceny, the criminal intent 

being at the time of so taking, in the other 

offences, the criminal intent not existing at the 

time, but arising subsequently (H. A. H. L. vol. 

XVII . p. 8). 

As between private individuals, Chinese Law on 

the whole regards breach of trust, embezzlement, 

and kindred offences, in somevvhat lenient fashion. 

If a person to whom the goods or money of 

another have been entrusted wastes or consumes 

the same without authority from the owner, he 

will be punished with a penalty not exceeding 

ninety blows and transportation for two years 

and a half. If such trustee fraudulently alleges 

the loss of the property or money confided 

to him , a penalty one degree less than that 

applying to simple theft will attach - and based 

of course upon the value of the property 
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embezzled. Furthermore, the trustee must restore 

to the right owner the property - or in lieu thereof, 

its full value. 

On the whole, then, cases of embezzlement 

and breach of trust are treated lightly. In the 

case of Ch'ao P'an-ming tll ~if:;, a factor 

u~ed money deposited with him- for his own 

purposes, and being unable to replace it, was 

tried as if he had merely stolen it - the 

due -punishment being reduced a degree. The 

Board furthermore remarked that the offender 

did not mean to appropriate the money, and 

though when asked for it he pretended that there 

must be some mistake, and caused thereby the 

unfortunate depositor to hang himself, yet the 

case did not seem to be one for exceptional 

severity (H. A. H . L. Supp. vol. IV. p. I 3) . 

So again in the case of Wang Ts 'ung-ch'eng 

£ -{)£ MG, who used his sleeping partner's money 

for his own speculations; and hiding the fact by 

keeping false books, he caused his partner to 

lose in the result Tls. 300 0. To steal but 

Tls. r 20 is a capital offence; but the Board 

considered 90 blows and three years' transportation 
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quite sufficient a penalty (H. A. H. L. Supp. 

vol. IV. p. 14· And again in the case of Li 

Ming-shan :$ E!ij W, the offender, for spending 

some 40o,ooo cash of other people's money he 

had wrong fully got into his possession, was 

sentenced to . sixty blows and a year's penal 

servitude (H. A. H. L. Supp. vol. IV. p. I 4). 

And thus is treated the mortgag ing . of trust 

property and appropriation of the proceeds (zd.). 

Govermnent funds etc.: appropriation , 

defalcation, and 1nisapplication thereof 

The provisions - whether in the Code or 

elsewhere - relating to the embezzlement or 

appropriation or malversaticn of Government 

funds and property are n11merous, interlocking, 

at variance, and m general perplexir1g. Thus 

there is emoezzlement or appropriation of public 

property; embezzlement or appropriation of 

mili tary supplies; embezzlement or appropriation by 

high officials, ordinary officials, or supernumeraries ; 

malversation by high officials , ordinary officials, 

or supernumeraries . Furthermore, there are the 

special ·circumstances of each particular · case, 

constantl y varying each head or sub-head of the 
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particular offence. A few special points are 

noticed. 

The scale of punishment for defalcations ot 

Government funds is as follows : -

Under Tls. 330 - one hundred blows heavy 

bamboo and three years' transportation 2000 !z". 

From Tls. 330 rr). 66o- On\= hundred blows heavy 

bamboo and three years' transportation 2 soo lz". 

From Tls. 66o @ woo- one hundred blows heavy 

bamboo and three years' transportation 3000 l i. 

Over Tls. I ooo - decapitation subject to revision. 

If the money be made good within a year, 

the death penalty will be commuted· a degree 

and lesser penalties executed ; and if made good 

within two years, all penalties will be reduced a 

degree (?). If the amount be under T ls. 300 and 

made good within a year, · treasury clerks et hoc 

genus omne will be excused - even though, 

as in the case of Liang F en-yung ~ ~ Jl, 
they actually stole the money under their charge 

(H . A. H. L. vol. xm. p. I) ; and with them, 

in any case, if the money be refun ded within a 

year, the penalty will be reduced a degree -
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but until the money is refunded, the case is not 

dropped, and if the defaulter die, his sons will 

be imprisoned for the debt (H. A. H. L. vol. 

XIII. p. 2 ). 

One of the worst features of the Code is 

the extreme severity with which officials are 

punished for _losses to the Government over · 

which they have practically no control (v. nearly 

any number Peking Gazette). If a person, under 
I l 

pressure of necessity, repairs a granary with the 

public funds at his disposal, without previous 

authority, he will be held guilty of misapplication 

of public funds; and if, qn the contrary, such 

person fails to repair it , and the rice etc. is 
I 

damaged, he will equally be held responsible for 

the loss by neglect. Certain instances are however 

justly enough visited with rigour : where, for 

example, with authority, a public building is 

repaired, and the materials employed are 

unst.rviceable or are used in a wasteful ri1anner, 

the responsible officer becomes liable to a penalty 

for malversation varying with the estimated cost 

of the materials. 

As regards the embezzlement or appropriation 
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by official emp loy es of articles m t~;-=ir charge , 

the law runs that for the special provisions to 

apply the offender must be regularly in government 

employ and actually responsible for the article 

he annexes 1£ -g A~ J11. r:JJ 3::. ~ 1t $ . 
If the offender, though temporarily acting as such, 

is not a . regular offi cial servant, and holds no 

appointi nent BE: *F 1£ 'g A ~ Y-. *F * 'g 
~ VR jf'IJ(; , the ordinary law will apply. 

SECTION Il - FALSE PR ET ENC ES - f- RA UD - EXTORT ION -

PERSON ATIO N - CHEATI NG 

FALSE PRETENCES - FRAUD - EXT ORTION 

PERSONATION - CHEATING ETC. 

F alse p retences. -To obtain property, whether 

public or private, by false pretences, is punished 

in the same manner as· simple theft of public 

or private property - less branding. Where 

relationship operates, the effect is the same as 

in the case of ordinary theft. 

In regard of public property, if two or more 

persons are intrusted therewith, and one of the 
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associates under false pretences obtains from the 

other or others a portion of the aforesaid property 

for his own use, the case will be treated as 

one of embezzlement of public property. An 

attempt to commit the offence involves · two 

degrees less penalty than is above stated. 

As with us the distinction between talse pretences 

and larceny is often very fine. 

F1"'attd. - This is subject to the same 

considerations, and punishable in the sanie way, 

as the obtaining property by false pretences. 

In the case of officials the offence is occasionally 

very heavily treatea. So in a curious mixed 

case wherein a major and a lieutenant were 

concerned, and sentenced, the one to decapitation, 

the other to transportatiOn for life, for making 

a false report of the loss of a , war junk, with 

a view to escaping the burden of making good 

the cost - Tls. I 090 - for which they were 

liable, as it was lost owing to their carelessness. 

Both concerned would have been sentenced to 

capital punishment , but the lieutenant vvas 
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excused on the ground that he had made a 

true report in the first instance , and merely 

became a party to the false one substituted for 

it at tne instigation o f his superior. 

Extortio?t or ·that favourite process known as 

'squeezing' is as a rule rather heavily punishable. 

Persons who extort with threats the property . of 

another incur one degree more than the ordinary 

penalty for theft, less the branding . For a junior 

to so- extort property from a senior renders the 

former liable to the penalty attaching in ordinary 

cases of theft : and for a senior to so do from 

a junior renders him liable to a penalty for theft -

with the full advantage of the customary mitigation. 

The .offence is not uncommonly practised by 

thieves and robbers. So to extort money from 

a person robbed, to enable the latter to recover his 

property, exposes the offender to the penalty of one 

hundred blows and transportation for life l1t. :(jE 

'~JJ 1at • ~1w ~ ~ ~ lf:ij P.~ ~ N. ;:& !11< ~ 
if ~. 1t- $ 3:: te ~ mt ~~ m *~ ~ P.~ ~n 
~~ ~ffi ~ ~ 3:: 1l tx ~ s VTt. - -=r- £ (H 
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A. H. L. vol. XVII . p. I I) : and a thief demanding 

money for the restoration of property stolen by 

him incurs the same penalty (id.). A person 

who acts as middle-man, although personally not 

sharing the plunder, is also liable to a penalty 

under the law on this point. (id.). 

An official who practices extortion is severely 

punished - that is in theory, for many are 

denounced, but comparatively few punished. For 

an official to extort, by way of loan, money or 

goods from those within his jurisdiction involves 

liability to a penalty varying as the estimated 

value of the money or goods extorted, according 

to the scale touching bribery for a lawful purpose: 

if, in such case, force be used , a penalty 

attaches according to the scale touching bribery 

for an unlawful purpose. A high official who 

extorts money is liable to a punishment two 

degrees heavier than an inferior official would 

incur under similar circumstances. A person in 

the family of an official who extorts money 

from those within the aforesaid official's jurisdiction 

will be liable to a penalty two degrees less 

than the official would have incurred under 
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similar circumstances. An important case touching 

extortion by officials is that of an official in the 

island of Hainan, who squeezed the Indians 

around his post, and was sentenced to military 

servitude on the frontiers - although he got 

but fifty dollars or so : a soldier who assisted 

the said official, and received .a dollar for his 

share, was let off with a month's cangue and 

seventy blows. The Board herein laid down 

the important rule that in cases of 'squeezing' 

there are no principals and accessories - each 

is principal and to be dealt with according to 

the amount received (H. A. H. L. Supp. vol. 

XIII. p. 48) . 

Personation may be either for the purpose 

of obtaining goods or money or even mere 

personal consideration with others. 

The most usual form is the personation of 

an official or of official rank: as to personate a 

commissioned officer ID:: ~ JffiZ 'g : to personate 

an official "® }f/ 'g ~ : to pretend to be an 

official to obtain some consideration in the 
C. E. G. 28 



434 PER~NAT!ON 

neighbourhood$. ~ Jfflt tf lt ~ ~m> li. :Jt- /f:k: 
to personate a policeman 'ffiX 1E ~ :fflj r~ ~ ~ : 
to assume a button without right 'ffiX }ff/ r.Jt ~. 
T o assume the character of an officer of 

government , or to pretend to have official 

authority to arrest a person, or to assume the 

name and style of any person actually in office , 

incurs a liability to a penalty of one hundred 

blows and three years' transportation. To personate 

as a near relative or an authorized agent of an 

offi cial, for the purpose of obtaining some 

consideration jn the neighbourhood (supra), entails 

one hundred blows. Where the personation is 

accompanied by circumstances of aggravation, 

involving e. g . - forgery, the penalty is 

naturally severe. So ·whoever contrives a false 

deed or commission, and personates as an official, 

IS liable to decapitation. 

A nother variety of the offence is that of 

personating an offender - which, if the fraud 

be discovered, renders the personator liable as 

an accessory tn the second degree to the 

offcnr~ the actual offender has committed. But 

\\·here relat ionsh ip comes in mitigation may be 
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allowed - as where the personator was taking 

his elder brother 's offence upon his shoulders 

(H. A. H. L. Supp. vol. XIII. p . 41 ). The 

practice of personating an offender is extremely 

common in the province of Kwang tung, and 

frequently occurs m cases involving capita l 

punishment. The offence is, indeed not infrequently 

condoned; for a magistrate, conipelled by the 

system of responsibility for crime to execute or 

otherwise punish somebody or see himself executed 

or otherwise punished, will perm(t himself to allow 

personation. 

Personation is also commonly played off on 

European residents, to whom all Chinese are 

much alike; but, in this case, tLe offence can 

hardly be said to exist - for . it is rarely 

discovered. 

Clzeatz7tg and Swz.ndlz7zg are ordinarily treated 

as a species of larceny, the g ravity of the penalty 

varying with the amount of plunder ID:: ~ ~ 
.at gt H~ !m #i,E. Distinction must be drawn 

between the . two offences - cheating §[ .[~fm 
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is the obtaining property by fraud or deceit, 

swindling fiU .~fro is the obtaining property by 

fraud and conspiracy . A good example of 

cheating is that wherein articles are manufactured 

for sale which are not so strong durable or 

genume as they are professed to be - e. g. 
silks, etc. 

In the case of both offences there exist 

special statutes applying to various parts and 

trades . So of cheating at Peking, a special 

statute app lies for the protection of tl1e licensed 

brokers there against rascals setting up as their 

agents and causing merchants trouble .1:£ Jj( 
~ 11" 1} ·:fl :7\: tH TJt Yf/ JJ~ X. 1M 00 -~ ft 
Jl. lt :m WJ . An instance of the appli<:;ation 

of the statute is a case wherein an offender got 

cargoes into his possession, pretending he was 

the agent of a licensed broker, and passing 

worthless bills. For this , under the statute, a 

penalty of a month 's cangue and military 

servitude upon the frontiers was adjudged. 

Swz.nd!iug cases often arise in connection with 

substitution (v . Larceny) ; and as to such, a 

special statute provides that when the amount 
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obtained by the swindlers in exercising this 

practice exceeds Tls. r 20 in value the penalty 

shall be capital - a rule at first not extending 

to actual coin or notes, but now covering such 

cases also (P. A. S. P. vol. VIII. p. 2 7). So 

in the case of Ch'ien Cheng-yang ~lE ~, 

wherein a band of swindlers got a tradesman 

to their den, under pretence of selling him some 

silk. When he got there, the silk was said not 

to have arrived, and he was asked to exhibit 

his ability to pay for it. The coin was - as 

is the common custom - wrapped up ; and 

during the inspection, the package dropped and 

the coin was scattered. Carefully picking the 

money up, the confederate lent the tradesman 

a piece of blue cloth to wrap it up in - and also 

offered him a cup of tea. Whilst enjoying the 

latter, a confc:derate abstracted the tradesman's 

package of coin, and substituted for it a simila·r 

package containing cash. The Provincial Authorities 

were at first of opinion that penal servitude for 

life was all they could give the principal, and 

three years apiece to the accomplices; but, on 

its being pointed out that the case came under 



the special statute referred to , the principal was 

sentenced to strangulation (id.). 

SECTfON Ill - FORGERY 

FORGERY 

This IS ordinarily merely looked upon as a 

species of larceny, and punished more or less 

severely, according to the amount of money or 

value of property involved. In certain heinous 

cases the treatment is exceptional and uncommonly 

severe : so to forge an Imperial Edict, if the 

forged instrument has been published, entails 

decapitation for all concerned. To forge ordinary 

official documents ~ ~ mf m r~ ~n -m 1'3 

looked upon as a kind of petty treason - the 

penalty varying according to the circumstances. 

So to forge a tax receipt, but making no use 

of the document, renders the forger liable to 

the mitigated punishment of three years' servitude 

and one hundred blows (H . A. H. L. Supp. 

vol. X III. p . 56 - and end of this article). 
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Again, forging an official grant of common is only 

visited vyith two years' servitude and ninety blows 

- the seal being unlike those really in use, and 

the benefit derivable from the forgery but small (id.). 

On the other hand, in the case of Ho vVen-k'uei 

m~ 3t ~' an offender who got a forged deed 

made, and raised a large amount thereon , was 

sentenced to military servitude for life as principal, 

and his associates were sentenced to penal 

servitude for three years (H. A. H. L. Supp . 

vol. XIII. p. 57): and again in the case of E n 

Hui W. ]!\, an offender who forged a senes 

of deeds, with a view to raising a loan on some 

property, was sentenced to the same penalty 

as the foregoing principal (id. ) : ar1d so , also, 

where a tax-gatherer forged tax receipts, and 

though the amount obtained thereby was trifling , 

a similar penalty was inflicted (zd.) . And with 

the forgery of a commission ~ 1f ~ ~IJ m 

probably like manner. 

The forging of an official seal or signet 

~ m m1 1YJ ~n ~B with intent to defraud is 

heavily ·punishable according to the amount 

involved. If over ten taels, it is decapitation for 
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th e principal, and transportation for life for the 

accessones. If under the aforesaid amount, it is 

transportation for life for the principal, and 

transportation for three years for the accessories. 

An attempt to commit the above offence, entails 

the aforesaid penalties reduced one degree. 

Where relationship operates , in accordance with 

the ordinary rule ih larceny, the ordinary penalties 

are mitigated (H. A. H. L. vol. XIII. p. 6o) 

The expression fli'j f~ 'to counterfeit ' (as 

distinct from fit m 'to . forge ') i& often met with 

in this connection - as in the phrase :f1ii m 
~D 1i§i 'to counterfeit official documents' . Speaking 

with all submission, the ·question here is purely 

one of terms ; and from the cases, M m is not · 

so serious as ~ m . 

SECTION IV - BURGLA RY ETC. - ARSON 

BURGLARY ETC. 

This offence of itself can hardly be said to 

exist in China - it is a question of aggravation. 
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The breaking and entering a hc,use with the 

intention of committing ·an offence , therein is 

dependent upon whether the offence was or was 

not committed. If no offence be committed in 

the house, the . mere breaking and entering is an 

aggravated form of simple trespass dependent 

upon the nature of th~ offence intended, the 

. time, and the general circumstances. If an offence 

be committed in the house, . the breaking and 

entering is a mere aggravation of the offence 

committed. So if a larceny be committed therein, 

it is commonly a form of robbery with violence: 

if a rape, it is an aggravated case of rape: if 

· homicide, it · is .a case of homicide dependent 

upon the attendant circumstances. For the question 

of aggravation, the entry is in most cases an 

important point to determine : but it can hardly 

be said that such technicalities as an actual or 

constructive breaking are considered. Again, 

purely as a question of aggravation, .to enter a 

house · by night 1?( fm ttJ: A A * 1s more 

serious than to do so by day. To enter a boat 

in· which a person lives is the sa.me as to e ter 

- a house. 
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The offence of sacrilege is viewed apart, and 

as an offence against Religion (q. v.). 

ARSON 

This includes the setting fire not only to 

buildings, but also to other objects. The offence 

is regarded variously ; according to the nature 

of the act - whether it be intentional, or in 

some sort accidental; according to the nature of 

the object set fire to; according as to whether 

or not injtJry to life or limb resulted; and finally 

in connection with any circumstances for aggravation 

or mitigation. 

As regards intentional arson, the intention 

will be gauged by reference to the circumstances : 

and if the fire be consequent on an illegal act, 

intention will be presumed (v. also infra -

Attempted Arson). 

As regards the object set fire to. If a person 

wilfully set fire to his own house, .he will receive 

one hundred blows: if with damage to neighbouring 

houses, to one hundred blows and three years' 

transportation : if the case be aggravated by 

robbery, the penalty will be decapitation subject 
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to revision. Setting fire to stores, whether the 

stores be in a public or . private building, and 

provided there be clear proof of guilt, is punishable 

with decapitation subject to revision for all 

concerned. Setting fire to the military stores in 

the depots on the frontiers is visited witli 

decapitation and exposure of the head for the 

principal - while the offender's family will be 

liable for the amount of the damage done, and 

in default punishment. Setting fire to property 

in barns or to haystacks is punishable with one 

hundred blows and transportation to a qistance 

of 3000 lz' - while if the offender has any 

property the value of tl:\at destroyed is to be 

made good · out of it. For a person to set fire 

to his standing crops is the same as to set fire 

to his own ho~se ~ ~!!. itJ:. ~~ § B ~ ~ ~ 
~ § B m 1¥ ~ lt (H. A. H . L. Supp. 

vol. XIV. p. 45) - if injury to others ensue. 

To set fire to public buildings is a. subject of 

aggravation - and an honorary portal is considered 

a public building (H. A. H. L. Supp. vol. XIV. 

p. 40). 

As regards cases where there is resulting 
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InJury to the person or loss of life the penalties 

are uniformly heavy. So in the case of resulting 

injury to the person, the principal will be'spntenced 

to decapitation. subject to revision·, the accomplices 

to military servitude on the frontiers , ·and persons 

induced to assist to one hundred blows and · 

three years' transportation ; and in the case of 

resulting loss of life, the principal will be 

sentenced to decapitation, and _ the acco_mplices 

to decapitation subject to revision. Moreover, 

where life is lost, it is immaterial whether the 

deceased was within a . building or structure set 

fire to or not ; as in a case wherein an offender 

m aliciously set fire to a wood-stack, and the 

fire . spreading to the cover on the hillside, a 

grass-cutter got burnt thereby - for which the 

full penalty was adjudged. 

If the fi re be put out, and the neighbours 

assist thereat at expense of danger to life or 

limb , but neither they nor anyone else is actually 

injured, the principal will receive two months' 

cangue an_d military servitude for a period, and 

the accomplices three months' cangue and one 

hundred blows. 
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As regards a fire arising from accident, the 

Court considers the proximate cause of the accident. 

There are accidents and accidents . A person 

maliciously sets fire to a building, intending to 

burn only that building : but the fire spreads 

until half a town is consumed - the offender 

will not be allow~d to plead that he only 

intended to destroy the one building, and that 

the destruction of the others was accidental. 

The circumstance is not one for extenuation , 

but for aggravation. So if a person rnaliciously 

sets fire to his tailor's, and the fire consumes 

also an adjacent honorary portal, the case will . 

be aggravated both by reason of the additional 

damage, and by reason that the damage y:as 

done to a public monument. 

Again where the accident happened during, 

the commission of another offence, the offender 

will be punished for p.rson aggravated by the 

additional offence. Thus if the offence be larceny, 

the case will come under the clause · "Arson 

"with a view to personal ad·\rantage -'' and 

this, <!.pparently, no matter how accidentally the. 

fire occurred. So in a case wherein a thief, 
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lighting his p1pe 111 a wood-shed where he was 

plundering, was pounced upon by the master 

of the house - and in the ensuing scuffle the 

pipe was knocked out of the offender's hand, 

the slavey set on fire and the house burnt. 

Here according to the Board , the fire was 

traceable to the offender's intent to steal, and 

the case aggravated to the highest degree: to 

·puulsh the offender for larceny was considered 

insufficient, and the offence was brought in as 

the capital offence ot arson with a view to 

personal advantage - with (however) circonstances 

attenuantes H~ ~ ~ ~ m 1JX 1<. B ~ ~ ~ 
~ tf ~ ~ 1JiJ _;_ ~JPX ~ ~ - and the penalty 

of one hundred blows and transportation for life 

3000 li distance adjudged (H. A. H. L. Supp. 

vol. XIV. p. 41 ). And similarly so in the case 

of Yang Erh ~ = , who having committed an 

act of larceny, was running away, and while 

doing so, dropped a slow-match within the house 

where he had committed his offence, and thereby 

set the house on fire (H. A. H. L. Supp. vol. 

XIV. p. 42). Indeed it seems to be the general 

ruling , that if a fire can be traced to a person 
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who commits an act of larceny he will be held 

responsible under the above clause ; and under 

exceptional conditions, as in the a"bove case, 

the ·penalty will be mitigated. 

And the rule for m1t1gation also applies 

apparently, and similarly exceptionally, m the 

case of fire resultant upon another offence. 

Lastly there is the case of accident pure and 

simple. This is by no means in general a 

consideration for complete excuse - on the 

contrary it ispunishable. A person who accidentally 

sets fire to his own house is liable to a minimu1lt 

punishment of forty blows - and if the fire 

spread to other buildings to fifty blows. And 

so . also with an increasing penalty in the case 

of accidentally firing honorary portals, rnonuments, 

public residences, etc. etc. Where the person or 

persons involved were under some special liability 

for the safety of the object set fire to, the 

case is more obvious. So in the case of a junk 

forming one of the rice convoy, wherein a sudden 

squall arising, the mast shivered, and the sail 

dropping on to a stove at which the man-at­

-the-wheel was cooking his supper caused the 
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vessel to catch fire. For this the captain of. 

the junk was sentenced to eighty blows, and 

the official in charge of the convoy to. a month's 

cangue - . and be it noted, not for mere liability 

for . simple damage sustained, but for arson (H. 

A. H. L. Supp. vol. XIV. p. 40). 

Attempted Arson. - Though a person has 

merely attempted the offence, he may be 

punished with a mitigated penalty for malicious 

arson - and the intent to attempt . the offence 

will 111 some cases be inferred. So in an instance 

where the offender had thrown a bomb with a 

lighted f!latch CJttached into a shop, with a view 

of frightemng the proprietor, and was sent~nced 

to ~ · mitigated· penalty of one hundred blows 

and three years transportation for malicious arson 

~- although no damage ensued (H. A. H. L. 

Supp. vol. XIV. p. ·4 I) 



CHAPTER . XIII 

OFFENC ES AGAI NST THE PEACE 

SECTION I -. GliNt:RAL CO'>SIDERA 'tiO'l 

GENERAL CONSIDERATION 

The offences dealt with herein as Offenc~s 

against the Peace are, on the whole, familiar 

to the English student in this connection : but 

the 111ode of CDnsiderai:ion differs widely, and 

furth~r, to meet special conditions. in certain 

parts, special treatment has been devised in 

place of the ordinary law on the poirrt. Indeed 

the local authorities may be said ro possess 

very considerable extraordinarv powers for the 

preservation of the public peace. 

As regards the ordinary mode of legal treatment, 

· the rules touching unlawful assemblages rout, 
C. L · G . 29 
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-and riot , a re meagre - but somewhat q._pproximate 

to Eng lish law _ The most interesting view is 

undoubtedly the constitutional. Have the Chinese 

a right to assemble without molestation ? This 

rig ht exists within certain limits - and not 

such narrow limits as at first sight appears to 

be the case. For, as regards the numbers, 

thottg h three is indeed considered a crowd (z'. 

p. 45 2) where the assemblage is of such a 

natllre as is suf-ficient to inspire an ordinary 

Chinaman with fear (z"d.), yet if the assemblage 

is not of that character the term will not apply. 

According ly the question is very largely one of 

construction. It is not then merely as regards 

numbers that any limit has been fixed, and 

iqspection of the law will show that the manner 

of assemblage, the conduct of those assembled , 

and their equipment are primary considerations 

- and any or a ll of these points proved , 

the question of numbers b ecomes important. 

Again as regards the term 'equanimity of an 

'ordinary Chinaman · - is not this a question 

purely of construction ? But who can possibly 

gauge such an equai1imity ? 
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As regards affray, the term differs considerably 

from our view - having a wider signification, 

and being closely involved in its very essence 

with other offences. 

In respect of the special treatment of Offences 

against the Peace, it may be noted that 

clan fights (q. v.) occur especially in Kwangtung 

and Fukien, are the direct result of the clan 

system (v . Introduction), and cause perpetual 

turbulence and often great loss of life. Many 

allusions to these occurrences appear in the 

Peking Gazette, and the evil seems to be an 

organised one, not capable of effective repression 

. by the administration. Even where a case 

attains to judicial process, the employment of 

false witnesses, and assumption of responsibility 

by the whole clan, renders it a hard matter to 

reach a fair issue. 
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SECTION I! - ~RDTNARY TREATMENT-RIOT ETC.- AFFRAY 

OR DINAR V TREATMENT 

RIOT ETC. 

Distinction is drawn in regard of unlawful 

assemblages and riots as to the number of those 

engaged, the specific purpose for which those 

comprising an assembly have engaged, w.hether 

the members thereof are armed or not, the. 

marmer of assembling, the actual injury or damage 

done, and the place wherein the assemblage or 

riot takes place. The primary point is however the 

as-sembling; this proven, the other considerations 

are suggestions for aggravation or mitigation as 

the case may be. A riot . is merely considered an 

aggravation of the offence of unlawfully assembling. 

A crowd assembling together in such manner 

as .to disturb the equanimity of an ordinary· 

Chinaman is liable to summary justice. Three is 

a crowd ~ (H. A. H . L vol. VIII. p. so). 
It is immaterial that each individual member of 

the crowd behaved quie tly and in accordance 

with law !/i: ~ ~ ~ · 
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If an unarmed mob to the number· of 

forty or fifty assemble confusedly together, and 

the members thereof then proceed to commit 

acts calculated to inspire fear in .the mina of an 

ordinary Chinaman, the aforesaid mPmbers will 

. be treated as ruffians :7\:: m or rowdies m ~ 
- and the principals sentenced to immediate 

decapitation , and the mmor offenders to 

strangulation ; and a mob of lesser numbers; but 

armed and resisting the authorities , will be similarly 

treated. lt seems, however , that if the mob had 

some show of reason on its side, the case may 

be treated differently - with much mitigation : 

as in the case of Wang Yu-shan .:£ 1;(:; Ut and 

·others - who behaved turbulently in endeavouring 

to recover land, which 11ad once belonged to 

them, and since been flooded (H. A. H. L. vol. 

XVI. p.· 20). 

Where persons assemble ir:t the public highways, 

with · a view to forcibly ::>ppose an official 

w11o has been deputed for some duty , such 

as the maintenance of the peace, the principal 

Is liable to a penalty of r oo blows and 

transportation- for life to a distance of 3 000 !i. 



454 AFFRAY 

If in such case the aforesaid official be wounded, 

the principal will be sentenced to strangulation , 

subject to revision. Where in regard of the latter 

point the mob numbered ten or more, or 

regardless of the number, if the aforesaid official 

be killed, the principal or principals become 

liable to decapitation, and accessories to one 

degree, less punishment. 

AFFRAY lj ~ 

This term is not .u,sed in our sense, and 

includes both chance and premed~tated encounters. 

It is not really considered so much as an offence 

against the public - though punishable as such 

- but its true essence is in the fighting and in 

the injury arising therefrom. Of itself it is barely 

treated in Chinese Jaw books, and its importance 

seems to lie in considerations arising out of 

it - conveniently, if illogically, dealt with in this 

place. 

(a) And first of killing in affray, a portion of 

the law intimately connected with ordinary 

homicide on the one hand and the law of principal 

and accomplice on the other, but from the fact 



AFFRAY 455 

of the killing taking place in affray, po~sessing 

strong individual features of its own. 

In premeditated fatal affrays, if the orig inator 

of the affair takes part 0 in it and inflicts senous 

injury on the deceased he will be held principally 

responsible: but if he has not done serious injury 

to the deceased, and the fatal wound can be 

traced to someone else, the latter will be held 

responsible as principal, and the originator only 

so in the second degree. The responsibility still 

attaches to the originator, if it cannot be 

ascertained who struck the fatal blow ; and even 

though the originator be not capitally responsible, 

he will be sentenced 0 to life transportation as 

against a term only for an accomplice (H. A 

H. L. vol. XXX. p. r). 

If the affray was unpremeditated , the person 

by whom it was commenced will be held to be 

the principal. Where several serious injuries are 

inflicted, and the victim dies on the spot, the 

person striking the last fatal blow may be held 

responsible (z'd.) : but the mere fact of striking the 

last blow does not necessarily make the strik er 

principal, if others can be shown to have inAicu~d 
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the fatal injuties, and that done by the striker of the 

last blow was comparatively slight (H. A. H. L. 
vol. XXX. p. 7) ~ for the rule only applies 

when it cannot really be distinguished who struck 

the most serious blow (H. A. H. L. vol. XXX. p. 8). 

For a person to say during an affray that 

he will do for a man is evidence . of active 

participation (v. case ofYang Cheng-hsiang ~ JE 
:¥- H. A. H . L. vol. li. p. 2 3). 

It is an aggravation of the offence that an 

offender had no personal interest in the case; 

but it would seem, even though knives -be used, 

that such person will merely be sentenced to 

strangulation subject to revision. if there was 

no deliberate intention to kill (H. A. H. L. 
vol. XXX. P: r). 

It is an aggravation that a number of other 

people were asked to help, and the offence of 

the person so asking will be· the more severelv 

visited in ratio ·with the number of lives lost; 

and if two persons belonging to the same family 

are killed the sentence will be strangulation, and 

if three, decapitation without appeal - the actual 

perpetrators of the homicide being sentenced· to 
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strangulation subject to . revision (H. A . H . L. 

vol. XXX. p. I 2 ). 

It is also an aggravation that a ·. person kill 

three others in an affray, and although not the 

principal his sent.ence will be strangulation without 

revision (H. A. H. L. vol. XXX. p. r 4). 

As regards mitigation, if the .person killed 

was not the person the originator intended to 

beat or one of his relatives, and the friends of the 

originator killed him by mistake, the responsibility 

of the orig inator is reduced a degree (H . A. H . 

L. vol. XXX. p. Is ). Again the capital sentence 

will be commuted to transportation for life, if 

the wound though in a dangerous spot is in 

itself insignificant, and the victim dies from taking 

cold in or through it ten days or more after 

the wound was inflicted. In a 1 case , however, 

where a man · was )mocked on the head with 

a rolling-pin and the bone laid .. bc:.re, the Doard 

declared that the case did not come within the 

statute - though_ the victim lingered fourteen days, 

and died of cold 'then (H . A . H. L. vol. X LIV. 

p. g'o). The rule does not . apply where the 

wound was in the ' fits t case severe. 
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As regards the effect of rela tionship on the 

penalty in fatal affrays . If a relative of a 

person kill ed in a fight then and there beats 

to death the person responsible for the aforesaid 

homicide, the capital sentence will be commuted 

to military servitude - but the relationship 

must be by blood and not simply by marriage 

(H . A. H. L. vol. XXX. p . 25). 

If in a fight between two families, the 

respective murderers on either side .are relatives 

of the men killed upon their side, the capita) 

sentence will be commuted to military servitude 

(H. A . H . L. vol. XXX. pp. rg-2o): but 

the killing must be in the same affray, and 

not on two fights arising, though it may be 

out of the same affair (H . A. H . L vol. · 

XXX. p. 36). 
(b) Secondly of the use of fire-arms in affray . 

If a person discharge a g un in the course 

of a n affray, intent will be assumed, a-nd the 

firer will be sentenced tQ decapitation if he 

kill anyon e (H. A . H . L. vol. XXX. p . 4 3) . 

A ncl the di scharge wi ll be held to have occurred 

intentionall y, thoug h clone in self-defence (H. 
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A. H. L. vol. XXX. p. 46). And if any abuse 

has been exchanged, the case will be one of 

killing in affray, whether the weapon went off 

by the act of its possessor or his antagonist; 

as in the rather hard case of Tseng Liang-ming 

1t 1t rm ) who interfering to stop a row, 

interchanged some angry words with one of 

the parties, who thereon struck the intervener 

with a stick, and the latter article touching a 

gun that the intervener was carrying, caused 

it to explode and kill the striker (H . A. H. L. 
vol. XXX. p . 48: v. also Hovzicz"de- Fz"re-arms) : 

SECTION III - SPECIAL TREATMENT - CLA N FIGH T S 

SPECI A L T REA T MENT 

CLAN FIGHTS I N SO UTH C I-II~A 

I-n the south of China special provision IS 

made for the repression of the clan fi ghts 

which flourish there, and care has to be taken 

in dealing with affrays to settle wheth er they 

come under these special clauses or not. That 
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th ere are a number of people engaged, and 

that one side belong to one part of the 

country and the other side to another, does 

nnl. · necessarily constitu te a clan fight. The 

points to determine are whether there was a 

feud to start with, whether the fight was · 

premeditated, whether me n were hired to take 

part in it (there· being regular professional 

fighters - free-la nces - open to engagement), 

and whether the factions went armed to the 

field. Where it appears from these facts that 

it was a de liberate clan fight and not a chance 

or· ordinary affair, the organiser will be held 

responsible as well as those actually taking part 

in the fi g ht - the punishment being regulated 

by the ryumber of men there were engaged 

upon the side of the organiser, and also by 

the number killed upon the other side . Nor are 

bot!z sides . t o be brought under the clauses, 

unle~;s the fight. was prearranged between them­

the attacking side ordinarily wming under the 

operation of the special strl.tute. 

To kill in a clan fight is styled M Jft ~ 
~¥~· 
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The followin_g- case illustrates the distinction 

between a clan fight and an ordinary affray. 

A hill held in common by certain villagers 

was secretly - and of course illegally -

leased by one of the villagers to a man Chang, 

who planted it with young pines, and thereby 

caused protests from a family named Tsao: 

Finding the young pines pulled up shortly 

afterwards, Chang naturally suspected that the 

mischief had been done by the Tsaos, and 

with three of his relatives armed with swords 

and bludgeons proceeded to the gate of the 

Tsao family - and with much abuse challenged 

them to come forth. The Tsaos, eight in 

number, likewise armed with swords, promptly 

came out to argue the matter - .and a fight 

ensuing, the four Changs were killed by four 

of the Tsaos. 

As the case merdy originated in: the defence 

of their gate by the T saos, the affair could 

not be considered as an ordinary clan fi g ht ; 

and it was held that the case was made up 

o£ four distinct affrays, for which each principal 

was r~sponsible only for. hi s share - cind the 
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four T saos who we re acknowledged to have 

inflicted the most serious wounds on the four 

Cha ngs were sentenced to stra ng ulation subject 

to revision, whil e two other T saos were 

sentenced to transportation for wou nding with 

sharp instruments , and · the two remaining 

set free . 



CHAPTER XIV 

OF FENCES AG AINST TI-IE ST ATE 

SECTlOl\ l .- G E KER A I. CO:" SIDERATI0 :-1 

GE NERAL CONS IDERATIO N 

The distinct ion between offences agai nst 

the State and other g ro ups of offences is no t 

always clearly marked. Offences against Relig ion 

are, 111 a manner - a nd in especial in certain 

cases - offences again st the St~te ; so are 

offences against Justice , and offences against 

the Peace . Even as contrasted with offences 

against the Indiv idual, the di stinct ion is not 

always clear. So of la rceny, a small band of 

robbers may be viewed by the Governm ent 

merelv as a g roup of offenders g uil ty of 

offences agamst the Individual ; but where the 
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band inaeases in numbers and resources - _ 
1 

Is, In short , an organization capable of defying 

the State - the Government naturally views· 

their actions with tlw more jealous severity 

attaching to an offence against the State . 

Offences against the State a re capable of . 

mental classi fi cation into three . categories . 

Firstly, cases where the . person of the H ead 

of the State is directly and pnmarily p laced 

in clanger. Secondly, cases where the existence 

of the Sta te is directly and primarily imperilled, 

thoug h the person of the Head thereot is not 

directly and primarily placed in danger -

e. g. rebellion, sedition. Thirdly, cases where 

the existence of the State is indirectly imperilled, 

but I1..0t being . a direct and primary source of 

clanger either to the person of the Head of 

the State or to the existence of the State -

e. i[· piracy, commg; for all such offe-nces 

tend to des troy proper confidence in the High 

Powers. 

The oFfences und er this top ic are mteresting , 

inasmuch as they indicate the general desire 

to recon cile two · principles - supremacy of 
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the state and absence of tyranny. A further 

peculiarity is that though the H ead of the 

state is constitutionally personally · supreme . 

. the essence of the law on the point, while 

fully recognising this pt:rsonal supremacy, is 

to conserve the state for the benefit of the. 

community. It may be added that this peculiarity 

is completely in accordance with •the general 

principles of the system, an4 is not inconsistent 

with the well-known truth tha t the reign ing 

Emperor is absolute: for, as has been shown 

by a disting uished writer, His Imperial Maj esty'. 

reigns not by divine rig ht, but only so ~ong 

as can be demonstrated that the government 

is beneficial to the general community. This 

tatter point is the kernel of that much debated 

phrase l'z"en tao 7( ;It - by some translated 

'rule of heaven' , perhaps more efficiently, simply 

'rectitude ' . 

The consideration of these offences is in 

general simple and straightforward - ·though 

a tendency ·may be remarked to en tangle 'by 

vatiety. 
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SECTION li - '!:REASON ETr - PIRACY - SED ITION 

TREASON ETC. 

The offence of high treason ~ i/i * ;m 
IS of two varieties; the first includes all attempts 

to subvert the established government; the 

second includes attempts to kill the Sovereign, 

a ttempts to destroy the palace in which he 

may be residing, or the Imperial ancestral 

temple, or the tombs of his Imperial ancestors. 

By construction, offences not falling strictly 

within this definition may also be included. 

All persons convicted of having taken part 

in this offence, whether as principals or as 

accessories, are liable to the slicing process 

and their property is forfeited to the 

State. Moreover not only does the extreme 

penalty attach to the actual parties in the 

offence, but all male relations in the first 

degree over t[le age of sixteen will be decapitated 

and their heads exposed : and similar treatment 

will be extended to all male relations, however 

distant , and over the age of sixteen, who were 
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residing under the same roof with the traitor 

or traitors at the time of the commission of . 

the offence. The wives of the traitor, and his 

children and grandchildren under sixteen years 

of age , will be g iven to meritorious bannermen 

in and around certain capital cities as slaves 

unless they have passed into another 

family by adoption or marriage·, or even if 

they have been sold, when they will escape 

any ·consequences (H . A. H. L. vol. X II. p. 

3 r ). The wife of an elder brother will not 

be involved (z'd.) . In respect of certain classes 

of traitors - e. g. Christians - the families­

are to be sent to the frontier posts, as it is 

inexpedient that they should be quartered in 

large numbers in the capital cities. Small 

children are to ·accompany their mothers. If 

the masters to whom the families have been 

assigned find them useless, and refuse to be 

troubled with them, they are to be sent to 

the Amoor or to the Pamirs as slaves (H. 

A. H. L. vol. XII. p. 34). 

Rebellz'on ~ ~. - This offence is defined 

as the renunciation of allegiance, and all 
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parties to the offence -- whether principals or 

accessories - are liable to .decapitation and 

exposure of the head : parents, grandparents, 

brothers, and g randchildren of the offenders 

will be liable to transportation for life wtves 

and children will be sent into slavery. In grave 

cases of rebellion, the sons are to be retained 

in prison, and on attaining the age of sixteen 

they are to be castrated (q. v.). Nor will the 

. law allow an octo,genarian. and bedridden mother 

of a rebel. to commute 9y fine her sentence 

of slavei·y (H .. A. H. L. vol. XII. p. 35). 

Relatives may be kept in prison for twenty 

years awaiting controntation with escaped rebels 

- although themselves be guiltless (id.). 

The offence of .rebellion, it would seem, 

cannot be forgiven if any overt act in furtherance 

thereof has been committed, though under 

compulsion (H. A. H. L. vol. XII. p . 44). 

Misprision of trea:wn.- The bare knowledge 

or concealment of high treasbn is punishable 

with transportation for life the bare knowledge 

or concealment of rebellion is punishable with 

transportation for a term. 
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PIRACY 

Pirates with us are rovers on the sea; J;>ut 

in China there are land pirates also - bands 

of robbers living on the islands or those 

parts of the coast where law,is only represented 

by the casual presence of occasional (:onstables, 

or desperadoes, who do perhaps a little fishing 

or. occasional agriculture for their ·living, -but 

combine illegal courses with their more legitimate_ 

occupations, and plunder a passing junk or 

wealthy pawnshop in the neig hbouring tOVfOS. 

The technical general term. for a sea pirate. 

is ~ :?tt : but the more comprehensive term 

~ :?tt is also commonly applieq. 

TI-?:e law regarding piracy is naturally severe, 

.special provision being made for their speedy 

punishment when they fall within the clutches 

of the Courts. The principal or real pirates 

lE :?tt are to be insi:andy beh eaded near' th e 

scene of their offences, and their heads exposed 

as an example : and if th ey have resisted the. 

troops sent after them, the p enalty is l~n gerihg 

death . The accessori es are rrot so hardly dealt 
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with . So in the case of Mi Yu-fu ~ 1f ~, 
where the principals who boarded a vessel and 

plundered it were executed , but a certain Wan 

Ch' eng JA JVt , as an accessory, was sentenced 

merely to frontier slavery i and this although 

he appeared to have willingly joined the principal 

p irates in chasing the vessel boarded, to have 

boarded the said vessel, to have assisted in 

transporting the plunder to the pirates' boat, 

to have sha red the proceeds, and to have 

aggravated his offence by keeping out of the 

way for some ten years, and blacking the 

eye of the policeman by whom he was ultimately 

arrested. Those only are considered as principal 

or real pirates who use violence, or who go 

below to . rummage for plunder, or who take 

part in fri ghtening the persons robbed (H. 

A. H . L. vol. XIV. p. 54). The case of 

Wang Yu-sheng ± iff JT and others affords 

also a good illustra tion of the law, and lays 

down further definitions on the point. Therein, 

the principal pirates were executed i nineteen 

men, for taking part m carrying off the 

plunder, were sentenced to be branded and 



PIRACY 47 1 

se!1t to frontier slavery; and two men and a 

youth retained on board the pirate vessel 

for the recreation of the crew, and whose 

part in the proceedings appears to have been 

purely passive - or perhaps rather impurely 

passive - were sentenced to transportation 

and one hundred blows. It was also laid 

down that where · the culprits are merely 

charged with having been compelled to lend 

their services on board a pirate as sailors 

ol' d erks, cooks etc. , they shall only be 

sentenced to three year.:s' transportation: and 

if the only charge is presence on board the 

pirate vessel against their will, or even if 

the culprits have rendered service against 

their will, the case is to be dismissed, and 

the offenders sent back to their homes. 

To hold commerce with pirates ~ i/fj 4 ~ 
is rigorously treated. 

It is a capital offence to provision professed 

pirates ; but supplying them with water or 

water-melons or cabbages or condiments is 

. not held to constitute the full offence, a~d is 

punished, accordin g to the g ravity of th e case , 
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with military servitude or transportation for 

life (H. A. H. L. vol. XIV. p. 62). 

To buy plunder from pirates is punishable 

with one hundred blows and transportation 

for three years for a first offence, military , 

servitude for a second, and frontier slavery 

for a third (H. A. H .. L. vol. XIV. p. 58) . 

The Government has found however, that 

the repression of piracy by preventive measures 

is a difficult task, and sundry paternal provisions 

have been made from time to time - with 

a view to eradicate the offence by kindly 

concessiO n. Thus it is laid down that pirates 

who have g iven themselves up and have only 

twice offended may commute their due 

punishment by military service. If however, 

after they have enlisted, they run away, the 

deserters are to be sent to Siberia as slaves; 

but even such deserters who of their own free 

will return to. their duty are allowed to expiate 

their offence with one hundred blows and one 

month's cangue. If the offenders run away 

before their enlistment, so as to avoid it, they 

are merely g iven eig hty blows and one month s 



SEDITION 473 

cangue. If the offenders are not amenable to 

. discipline, they incur the sentence of perpetual 

imprisonment; but a casual or petty offence 

does not come within this provision (H. A . 

H . L. vol. XIV. p. 65). 

The offence is even entirely excnsed under 

another provisiOn, whereby if pirates give 

themselves up, and make a clean breast of 

all that they have done rendering them liable 

to punishment, they will be pardoned in respect 

.of all previous offences not capital - and even 

the latter are not to be too particularly enquired 

into, if there be no private prosecutor to be 

appeased (H. A. H. L. vol. XIV. p. 68). But 

the confession must be full, and the pardon 

will not cover more than the culprit divulges. 

In conclusion, it may be added, that this 

offence is generally considered in Chinese law 

under the head of larceny. 

SEDITION 

As with · us the term is hardly to be defined, 

but is in fact any practice by word or deed 

or writing calc ulated to subvert the foundati ons 
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of the realm or of society and disturbing the 

tranquillity thereof. In a sense, the term is 

wider than in English law - including not 

only offences against the state p er se, but 

offerices against the state as the guardian of 

the fundamental rules which regulate the whole 

community; 

To indicate the variety and range of the 

offence, it seems to be considered seditious 

to use artful words and provoke one as yet 

innocent of a capital offence to commit some 

such grave offence as murder: on the other 

h.and it is sedition for a g roup of officers to 

intrig ue together and impede the Government. 

The offence m its gravest character is 

punishable by . decapitation certain. To 

disseminate seditious handbills entails 

decapitation certain for the principals, and 

subject to revision for access0ries - and persons 

who print, distribute, or shout such in the 

streets a re liable as accessories. 

Most commonly the offence of sedition is 

considered in relation with another, such as 

the foundation of unlawful societies (z"nf1'"a ) ; 
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and not a few points on the subj ect a re 

dealt with under the Code clause relating to 

witchcraft. 

Unlawful soc£et£es. - Communists, Socialists 

etc ., would not have a pleasant tirr. e in China. 

Brotherhoods where all are equal and the 

leader is chosen irrespective of his age -

where, as they put it , a young man is head, 

and no regard is paid to age - are considered 

subversive of the foundations of society. 

Distinction is dra wn in regard of th e num ber 

of those forming· the society : if the brotherhood 

number forty or more members, the elder 

brother is li able to capital punishment without 

revision, and the other brothers to transportation 

for liie to the desolate regions of Canton 

Yunnan etc.; if the brotherhood number less 

than forty members, the elder brother wi ll 

be sentenced capitally, a nd the others to 

transportation for life and servitude 3000 l£ 

distance (P. A. S. P. vol. · V II . p. r ). The 

law on the point is also applicable to members 

of 'illeg al sects. 

Secr'et -societies flourish however in China, 
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thoug h repressed with severity when occaston 

offers : they are in fact the leading source of 

irritation to the Government from within (v . 

nearly any number of the Peking .Gazette). 

Members of a secret society or an illegal 

sP-ct a re phrased $ ~ f/ ~ , and a 

conspiracy of persons ba11ded together by oath 

SECTION Ill - MAK ING ETC. ARMS ETC. - UNLAWFUL 

DEALIN GS WITH PUBLIC STORES ETC. 

MAKING, POSSESSING, AND TRAFFICKING IN 

ARMS AND AMMUNITION 

The law relating to this point ts, on the 

whole, fairly severe, and varies, in general, 

according to the nature of the arms or 

ammu11ition. 

A nd first nf 1ire-arms. Distinction is made 

between weapons that carry merely shot and 

those that carry bullets . So · in a well-known 
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case where the maker of some ten fowling 

pteces was sentenced to one hundred blows, 

and another person for purchasing and trying 

one of them to forty blows (H. A. H. L. 

vol. XI. p. 52) . Had the weapons in this case 

been ordinary matchlocks, the maker would 

have been sentenced to the cangue and one 

hundred blows for the first weapon made, and 

one degree more punishment for each additional 

conviction - but as it was clearly shown 

that the . vieapons could only carry shot, the 

cangue was · remitted. The g uns themselves 

were however seized and destroyed, and the 

purchase money confiscated. 

· The m(:l.king and posse~smg cannon ts 

seemingly treated a degree more severely 

than is the case with matchlocks. Gingalls an~ 

to be considered as cannon (H. A. H. L. vol. 

XI. P· 59). 
The illicit manufacture of arms and traffi c 

therein is, in spite of the law thereon,_ common . 

It seems that the stated penalties are not 

heavy enough, and extraordinary measures 

. are announced from time to time; usually the 
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proclamations commence by offering the value 

of arms voluntarily surrendered, and in default 

thereof prescribe seriatim, heavy penalties (H. 

A . H . L. vol. XI. p . 6o). 

Persons requiring fire-arms for their protection 

against wild beasts are accorded exceptional 

treatment, and on making application can, if 

there be good ground for their re4uest, obtain 

permission to possess and use fire -arms, - the 

weapon being registered, marked with the 

name of the possessor , and periodically inspected 

(H. A. H. L. vol. X I. p. 59). 

Moreover the law as to fire-arms does not 

apply to Manchuria - the Emperor Taokuang 

having been of opinion thaf" it was a very 

desirab~e thing for Manchus to make weapons, 

and holding it was absurd to say that the people 

were not to possess fire-arms, on which, living 

as they did by hunting, their livelihood depended 

(H. A. H. L. vol. XI. p. 53). 

As regards g unpowder, etc . .Making 

gun powder for sale, though none has actually 

been sold, renders the g uilty party liable to 

one degree less penal ty than he· would have 
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incurred had he sold it (H. A. H. L. vol. 

X I. p. 6 I). Selling gunpowder to salt smugglers 

is punisbable with military servitude on the 

frontiers. Selling over so catties (about 70 lbs.) 

of sulphur and under I oo catties is visited with one 

hundred blows and three years' transportation. 

Slow matches may be manufactured and sold 

for legitimate purposes freely (H. A. H. L. 

vol. XI. p. 56). 

As regards mere articles of military equipment 

- such as armour, shields, cartridge boxes, 

powder flasks, flags, uniforms, etc. - the simple 

possession of one such a rticle is punishable with 

eighty blows ; and the penalty is increased a 

degree for each additional article.The manufacture 

of the above articles is one deg ree more 

severely punished than the possession thereof. 

In no case, however, is the pepalty to exceed 

one hundred blows and transportation for life 

to 3000 l£ distance . 

UNLAWFUL DEALI NGS WITH PUBLIC ST ORES 

AND PROPERTY 

Such offences commonly arise 111 connection 
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with the receipt and issue of stores from the 

public treasuries and storehouses. 

An official who receives goods of an inferior 

quality, when he should have received superior 

goods, will be liable to the ordinary penalty for · 

embezzlement of public property, but proportioned 

in accordance with the excess in value of the 

superior over the inferior goods: and a similar 

ratz"o 1s adopted where fresh goods are 

improperly issued instead of those in stock. 

Where an official who has charge of public 

clothes, utensils, and the like, employs or lends 

the same for private purposes, a flogging is 

incurred ; and furthermore, if not returned within 

ten days, the article so lent or employed 

must be exactly replaced. 

Curious instances often anse m respect of 

the rations issued to bannermen. So when a 

bannerman dies, the relations sometimes forget 

to report the death, and send some one to 

represent the. deceased at the time when the 

rations are issued. Moreover, whyre the issuers 

of the rations are aware of the circumstances, 

an arrangement. is usually come to, by . which 
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the relatives agree to take short vveight - ­

the issuers taking the remainder. 

SECTION IV - POSTAL OF FENCES - CO fNAG E OFFENCE> 

POSTAL OFFE NCES 

The Post Office in China not being a general 

post, but existing solely for the conveyan ce 

of official matter (there being numerous private 

agencies for private matter), the law on the 

point, though somewhat bulky, concerns in th e 

main the administration of the department . 

Private matter is, in fact, frequently carried -

but by law must not exceed a certain limit 

by weight: taking such private matter is a 

favour, and it does not appear that an 

official who detains or steals or destroys such 

will be punished otherwise than an offence 

committed in his private capacity - the pena lty 

will not be exceptional, if indeed any penalty 

be inflicted at all. On the other hand , delay 
C. E. G. 
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or want of vig ilance in the conveyance of 

o ffi cial ma tter is liable to be visited by heavy 

penalties; and a fortz'orz' the destruction or 

interception of such matter. 

Approprz'atz'on of ojficz'al envelopes for 

private purposes. - Special correspondents 

would . have ha rd times in China; so in the 

case of Li Chia-shan :$ i{; UJ , who desirous 

o f g ra tifying the want vf the provinces for 

early copies of the Im peria l (Peking) Gazette, 

begged, borrowed and stole official envelopes 

1n which he forwarded them - . everyone 

co ncerned coming more or less to g rief in 

conseq uence, a lthoug h the Board saw tha t 

there vvas some excuse (H . A. H. L. vol. LI. 

p. 3· - - v . also p. 412 et seq .). 

COINAGE OFFENC ES 

Such offences are , on the whole, treated 

ve ry severely . T o cou nte rfe it the co in of the 

rea lm - copper cash 5fl. ~ i/ll] ~ - IS 

pun ishable by strangula tion : and accessori es 

a re liable to one degree less . To manufac~ure 

bad sycee or . fal se dollars is less g ravely 
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considered - three years ' penal servitude 

only (H. A . H. L. Supp. vol. X III. p. 6 2): 

to cast iron , zinc , tin , or leaden cash is 

held a similar offence with the la tter. The 

above penalties are, however , subj ect to 

aggravation or mitigation according to the 

a mount represented by the false co in . 

A s regards the frequent offence of washing 

or alloying a base metal with a precious 

meta) , the former treatment is more g ravely 

considered tha n the latter ; so to a ll oy lead 

and silver to the extent of even 8o% of the 

former meta l is regarded as a fit case for 

mitigation. 

To clip or fil e the coin of the realm IS 

punishable with one hundred blows. 

The primary offence is considered to have 

been to some extent com mitted if preparations, 

even in slig ht measure, have been made: so 

even to have made a mould is considered co inin g. 

The owner of the premises wherein the offence 

took place is liable in a lesser degree; and 

so also are the ward ~ elders and neighbours 

- it seems to be a legal (and not merely a 
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society) duty m China for one neig hbour to 

have a co mplete knowledge as to the state of 

another' s exchequer. Simple workmen hired to 

blow the bellows are merely bambooed. 

As regards the circulation of the bad corn, 

the offence is heavily punishable, and va ries 

.::ccording to the amount involved. A person 

will be considered to have circulated bad 

coin, who has merely bought such with a 

view t0 the purpose (H . A. H. L. vol. LI. 
p. 34) - although the coin· has not passed 

out of his hands i and running such coin past 

the barriers, or even simply hiding it away, 

incurs a similar liability. Merely stringing together 

bad cash which has been received in the way 

of business is punishable with a mitigated 

penalty (id.). 
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SECTION V- OFFENCES BY OFFICIALS- MISCELLANEOUS OFFEN CES 

OFFENCES BY OFFICI ALS 

Ordinary offences e. g. larceny 

committed by officials form a consideration in 

the general law. The nature of the offence 

is the same, but the position of the offender 

in-troduces certain variations. A cursory view 

of the Code will show however that many 

clauses are set apart for offences by magistrates , 

offences by civil officials, offences by military 

officials, etc. These offences, for the most 

part, relate to the failure to discharge certain 

special obligations to the State. So it is an 

heinous offence for a high official to appoint 

another official on his own authority : it is an 

heinous offence to recommend as deserving of 

high promotion one who is not so deserving : 

it is a g rave offence to appoint supernumerary 

officials without leave, to neglect making proper 

reports, or to tamper with an official seal. 

Bare mention of such offences is sufficient: 

two or three somewhat striking points may 

however be noted. 
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I nsubordination etc. - It is a high offence 

for an officer, military or civil,_ to desert his 

post - punished capitally if he runs away 

because he has committed an offence, and 

with transportation to Siberia if it be merely 

for his own purposes . To simply leave a post 

without permission is not looked upon as desertion 

therefrom, and is simply visited with three 

years transportation. A merely expectant 

official , though not a llowed to go and come 

as he likes, will not be treated in this connection 

wit.h the same severity as the holder of a 

substantive appointment (H. A . H. L. vol. 

V pp . 7 3-7 5). And so, furth ermore, in still 

lesser degree , as regards very minor officials 

in respect of places where they are "on duty 

"or on g uard" 1:f:o o ~$:. 
To strike a commanding officer, or an officer 

under whom the assailant is for the time being 

serving, is visited with immediate decapitation : 

but if officials or superior officers bring insult 

on themselves by want. of proper dignity, or 

conduct unbecoming their position, the case 

wi ll be dealt with in accordance with the 
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circumstances (H. A . H . L. vol. XXXV III. 

pp. 17-20). So if an official is forgetful of 

what is becoming a gentlema n of his position 

~ J.!J. ~ ;r. ffrl ji, or is absolutely ignoran t 

of the necessary amenities ~ ial 1~ ;r ifrl ji · 
Excess of zeal. - It is considered desirable 

that officials should not betray too unseemly 

an activity in . the execution of their duties. 

So a Customs offi cer who was somewhat 

officious, was sentenced to one hundred blows 

and a month 's cang ue (H. A. H. L. vol. X. 

p . 5 r) . Many examples of the kind are to be 

found in the pages of the Peking Gazette. 

Brz"bery. - Officials , whether civil or military, 

who accept a bribe, be it tor a lawful or 

. unlawful purpose, are liable to a penalty varying 

according as the object was lawful or unlawful , 

and graduated according to a fi xed scale -

rang ing from the infliction of a certa in number 

of blows of the bamboo to a capital penalty. 

In addition to a penalty, loss of rank a nd 

office is also entailed. It is considered bnbery 

within the meaning of the above, if a n othcial, 

although . not bribed i1i the fif· st in stance, 
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a fterwards receives a sum by way of reward 

for his conduct of a transaction. 

A n agreement to accept a bribe IS one 

deg ree less serious an offence than actual 

receipt thereof - but in no case entails a 

capital penal.ty. 

lm,pressment for prz"vate purposes. - An 

officer who exercises magisterial functions, or a 

superintendent of public works, who impresses 

for his private objects those within his jurisdiction, 

will be liable to a penalty of a certain number 

of blows, varying with the number of those 

employed. 

So also of officials who compel private 

persons to carry their sedan chairs. 

MISCELLANEOUS OFFENCES 

Encroachment on the soil. - To encroach 

on the public highways "f5t l; {ij ~, roads, 

squares, etc., is punishable- with sixty blows 

of the bamboo: the ground so encroached on 

must furthermore be -restored to its original 

state . To encroach on the roadway by erecting 

a buttress to support a wall subjects the offender 
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to sixty blows and one month 's cang ue (H . 

A . H . L. vol. LX. p. 65 ). 

D amaging r iver embanknten ts: cutting dykes 

etc. - Distinction is herein drawn between 

such damage to g reat, rivers and the la rg er 

waterways, a nd such damage to small nvers, 

· creeks, ponds, etc. 

Further points arise- from the fact of resulting 

damage, loss of life , and the general effects 

of the offence . 

Where bodily 111Jury or death results to 

any person, the case is treated one degree 

less severely than killing or wounding in 

affray. Where a person cut a private dyke, 

with the result that much property was injured 

and fourteen lives lost, a penalty of three 

months' cang ue and milita ry servitude for life 

was adjudged (H. A . H . L. vol. LX. p . 6 1). 

Intramural inter m!Jnt. - This is forbidden 

in the Ca pital, and with so much particulari ty, 

that to even convey a corpse throug h the 

city is punishable. So a traveller merely 

passing throug h, with the bo9y of h is deceased 

spouse packed up in one of his boxes, was 
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punished with one hundred blows (H. A. H. L. 

Supp. vol. VII. p. 3 I). 

Treasure-Trove. The term seems to 

have a wider signification than in English law, 

and includes (with a few exceptions noticed infra) 

all lost or abandoned property found in or upon 

the earth. 

In regard of property found by and · on the 

wayside the correct course is to deliver up the 

find within a g iven time to th ~:: local magistrate . 

If the property is public, it will be definitely 

reta ined : if the property is private, it will be 

reta ined for a specifted time - · and if the owner 

appears within the period, half the property 

will be returned to him, and half may be retained 

by the finder. If the owner. does not appear within 

the g iven period , the property will go in toto to. 

the find er. 

The above rules also apply to property found 

iu the ground, with the exception ot ·ancient 

utensils , bells , offi cial seals , and such like -

which must within a g iven period be delivered to 

the Authorities (v . also H . A. H . L. vol. X . p. 57). 



CHAPTER XV 

OFFENCES AGAI NST JUSTICE 

SE~TION l - GENERA L CONSIDERATI ON 

GE NERAL CONSIDERATION 

From one view, .offences ag ainst Justice are 

m China in their very essence offences against 

the State. From the legal point ofview, however, 

the peculiar element in all these offences is 

detriment (with a spice of rash contempt involved) 

to the law p er se , and not to the ~tate nor to 

the Individual. Nevertheless it may easily happen 

that an offence distinctly coming within this topic 

may be rangec and punished under a clause of 

greater stringency than at first sig ht . applies 

so contempt of Court 1night conceivably be 

considered treasonabl e or seclit.ious. T here is, in 



492 G E N ER A L CONS J IJ ERAT!O N 

fact, a good deal of strained construction m 

connection with this portion of the law. 

Offences against Justice, as tending to shake 

confidence in the law are, on the whole, viewed 

with a very natural jealous severity - "so as 

" to give confidence in the law" Ja JVt 1i§f ~­
and "to make manifest its majesty" Ja 1F ~· ~. 

The offences enumerated herein are mostly 

familiar to an English reader in this connection, 

with one striking exception - false accusation. 

The last-mentioned offence (q. v.) forms in many 

respects a most important consideration, and if 

the Chinese mode of treatment be somewhat 

singular and rather involved, it is at least 

remarkably comprehensive. Contempt of Court 

and resisting arrest are other offences in this 

connection exhibiting the constant desire to draw 

distinctions. 
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SECTION II - CONTEMPT o F couwr 

CONTE!V[PT OF COURT 

This is of two distinct varieties, including both 

the contemning or disregard of the orders of a 

judge, styled wei chih ii ifiJJ , and the insulting 

a judge's person, styled chia chzh :ek 1ftJj -
v. fin however. 

The former offence is comparatively trivial , 

and is ordinarii y punished with one hundred. 

blows ; the latter offence is more heinous, and 

is ordinarily visited with military servitude. 

Such is the legal definition and explanation 

thereof. It is however more correct to consider 

the definition of ~ ifl!J as a general disregard 

of authority , and many miscellaneous offences 

are included under this head : - e. g., to pawn a 

commission (H. A. H . L. Supp. vol. IV. p. I 3): 

to trespass on the salt pans contrary to regulations 

and in defiance of Imperial Proclamation - the 

defiance entailing an addition to the ordinary 

punishment (H. A. H. L. Supp. vol. IV. p. 3) : 

to buy or sell paddy in Peking to anyone but 
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those living there (H. A. H. L. Supp. vol. IV. 

p. I 7) : to go to sea from any but a regular 

port (H. A . H. L. Supp. vol. IV. p. 7 2) : to 

buy contraband (H. A. H . L. Supp. vol. IV. 

p. 55): to shut the city gates (H. A. H . L. 

Supp. vol. IV p. 45): to draw a petition of appeal 

to the Throne (H. A'. H . L. Supp. vol. IV. 

p. 43) : to sell ttacts (H. A. H. L. Supp. vol. 

IV. p .. 38) : to fail to destroy gambling apparatus , 

dice, cards, etc., (H. A. H . L. Supp. vol. XIV. 

p. 3 7) : to make suggestions to an examiner 

(H. A. H . L. Supp. vol. XIV. p. 38). 

The other variety ~ ifltj applies not only to 

an insult paid to the person of a judg·e in his 

legal capacity, but also to insults paid to the 

person of those who are employed by or m 

Courts of Justice and during the discharge of 

their legal duties - in short insults paid to 

anyone in whom the majesty of the Law may 

be supposed in some measure to resid~. The 

offences under this head are marked by a far 

greater similarity than is the case with that just 

noticed, the general element of violence or 

disturbance being present. So it is an offence 
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under this topic to go in a body to a magistrate's 

office, and noisily protest against any alteration 

being made in the Kevenue regulations , after 

direction for revision has been made from the 

Capital (H. A. H. L Supp. vol. IV. p. 3). And 

it is a more than ordinarily heinous offence to 

go in a body to any public office of justice, 

and create a disturbance therein, and strike an 

official- the principal being immediately decapitated 

and the· accessories sentenced to strangulation 

subject to revision. In another instance a number 

of official runners who howled and ran out of 

a justice room, because one of their number 

was Dogged for not carrying out the judge 's 

orders, were sent to military servitude, and their 

ringleader condemned to slavery in the New 

Settlements (H . A. H. L Supp. vol. XII. p. 29). 

It was indeed even suggested that the ringleader 

should be hanged, as it was a bad case -

the runners having _been bribed to pass over 

some doings of certain salt smugglers, and 

getting up the row to frighten the magistrate. 

Those who enjoy a high legal status, it may 

be added in this connection, will be treated 
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with comparative tenderness for insulting the 

person of the law: so a member of the Imperial 

Clan who got drunk and tore a sheriff's coat 

was not treated with the fullest rigour (H. A. 

H. L. Supp. vol. X. p. 67): and two similarly . 

favoured mortals for pitching into an usher who 

refused to allow them within the bar were 

permitted to commute their sentences of military 

servitude and transportation for imprisonment 

(H. A. H. L. Supp. vol. XVI. p. 29). 

It cannot be too clearly remembered that 

contempt of Court is in Chinese Law viewed 

very broadly: neither of the varieties merely 

apply to the law alone: either are equally 

applicable to disregard or to an insult petty or 

otherwise paid the bearer of an official position. 

So rascals who enter an official office and insult 

the officials or their officers m ~ It A ffi . 
r~ fk 1fJJJ ~ !E ) or three or more persons who 

band together - and insult an official ~ .fff}. ~ 
~ , are guilty of fk ifiJJ · 
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SECTION III - PERJURY - FALSE ACCUSATION, 

LIBEL AN D SLANDER 

PERJURY 

497 

This . offence is divided into two categories : 

(I) ordinary perjury in Court - which is usually 

dealt with by the application of a leather slipper 

to the perjurer's cheeks or by a prompt 

barn booing, but of whic~ there are also other 

varieties more severely punished ; ( 2) bringing 

a false accusation . - .an offence of some 

magnitude, and dealt with in the next division. 

Ordinary perjury in Court is not in Chinese 

Law a statement on . oath made before a Court 

of competent jurisdiction in regard of a matter 

relevant to the i:::.-sue. Such false statements need 

not be on oath, for an oath is not required in 

a Chinese Court; and furthermore the question 

of relevancy to the 1ssue 1s not so strictly 

limited as in English Law - and stateme!lts 

rather the outcome of a picturesque imagination, 

and affecting points not relevant to the issue in 

hand, are considered as perJury. 
C. E. G. 
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Ordinary perjury in Court is apparently regarded 

with considerable favour, or at least with some 

tenderness. T o merely · make a false statement 

m Court, if it be not adhered to, and no 

consequences result, IS punishable with J;tut 

one hundred blows (H. A. H. L. vol. X:C\TIII. 

p. 36). The phrase for this form is 1ft Jrjjf ~ jf, 
which might be transla~ed . as 'stretching the 

' imagination', 'drawing the long bow·· etc. - but 

more orthodoxly · as the mere 'giving false 

·evidence '. The penalty in this case, where reasons 

for benevolent mitigation arise, is often allowed 

to be commuted for fine. So in the case of 

Wang Hsiao-shih .:£ * ~, convicted of $ Wf 
~ jf , allowed to commute the bambooing for 

a fine, and . to present himself at the Examinations, 

before he had even discharged his liability - on 

the ground that he got into trouble through others 

FJT 1~ n ~ 9'E 1* ®i A ~ ~ . 
Another class of instances arises in cases where 

a person desires to screen an -offender. It is laid 

clown that in such cases the perjurer shall receive 

two degrees less punishment than the offender 

on whose behalf he has perjured himself (H . A. 
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H. L. Supp. vol. XIII. p. 42). Thus in the case 

of Kao Chao 7iJi Jffi, a prison warder convicted 

of giving false testimony ~ ~ with a view to 

screening an offender guilty of homicide involving 

capital punishment. The offence found was 

deliberate perjury ttJ:. ~, and though this may 

be · said to have been an extreme case, yet the 

ordinary above measure of punishment was 

adjudged the perjurer. 

A mother may apparently with some impunity 

perjure herself for het offending son 1f; ~ ?{!f.. ~.! 
(H. A. H. L. vol. II. p. 43) : and it is considered 

commendable to give false evidence on behalf 

of a husband or parents or an elder brother. 

To commit perjury on behalf of an offender 

for fee is consider_ed a kind of petty treason. 

To g ive false testimony to another's disadvantage 

is considered as identical with bring ing a false 

charge (q. v.) against hir.f{ *tit en ~ ~ 1!i­
fm J{ (H. A. H. L. Supp. vol. XVI. p. 30) 

- and not as ordinary perjury in Court. 

There is a curious mixed case of perjury and 

forgery combined, which it seems not wholly 

1rrelevant to notice in this place - not perhaps 
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so much as illustrating any particular point herein 

(though the case is indeed rather closely connected 

with the foregoing), but more as indicating the 

mode followed by a Chinese · Court when in 

doubt. The particulars were that certain persons 

forged some deeds : the principal was sentence~ 

to death for causing the victim of the affair to 

commit suicide : the accessories perjured themselves 

over and over again in upholding the genuine 

character of the documents, and were sentenced 

to eighty blows under the well-known stah1te 

allowing one ,hundred blows to be · given anyone 

who does what he ought not to do (v. case of 

Jen Sheng-hsiao 1£ ~ 5iJJ P. A. S. P. vol. 

XXVII. p . 44). The fact was the Court was in 

doubt as to what ·offence the accessories were 

really guilty of .- whether as accessory to forgery 

simply, or to forgery aggravated by perjury; or 

whether the offence was perjury simply, or 

whether it was perjury aggrava~ed by forgery. 

FALSE ACCUSATION, LIBEL AND SLANDER 

False accusation, as has been remarked m 

the previous article , is a division of the offence 
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of perjury - but being somewhat intricate and 

decidedly peculiar needs special treatment. Within 

the meaning of the term is included a tang ible 

portion of that intang ible part of Chinese law 

- the Law of Libel and Slander. Law of 

Libel and Slander in our sense there is not : 

the mere perpetration of a libel or of slander is 

not punishable criminally, bQt will become so 

punishable if leading to some criminal act such 

as suicide. From this view the law on the point 

is part of the general law of responsibility , and 

is considered . in connection with the resulting 

offence - this portion of the law is intang ible, 

and melts away into the substantive offence. Thus 

to post up libellous placards regarding people 

~ 4; ~ lt\!i is not per se criminally punishable, 

but if moving the parties to strife, a criminal 

penalty may be inflicted (cf. our view of a 

criminal libel). The tangible portion of the law 

is included herein ; for it is a criminal act to 

bring a false charge against a fellow-creature ; and 

the series of rules on the point distinguish with 

infini te nicety between the degrees of g ravity of 

the charge itself, the consequences di rect or 
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indirect that have arisen out of it, the circumstances 

under which it was made, and (in a less particular 

manner) the character of the person charged, 

and the ani11zus of th P. offender. 

False Accusation. - The law on the point 

is as foll ows. '.Wu kao ~ ~ , to charge falsely, 

'means to invent facts, and say ·that a person 

'has become liable to a penalty' [to bring a 

false accusation of malice aforethought is phrased 

~ 1:f ~ ~] : 'fan tso N. ~ , to transfer sentence, 

'is to sentence a false accuser to the penalty to 

'which he falsely states the person accused has 

'become liable.' 

'The · increased penalty awarded false accusers 

'varies with the gravity of the accusation.' 

'\N'hoever charges another falsely with a pett:y 

'offence (i. e. an offence punishable with the 

'light bamboo only) shall be sentenced to the 

'p enalty attaching thereto increased by twc 

'degrees.' 

'Whoever charges another wi'th a transporta~le 

'off~nce or an offence punishable with the heavy 

'bamboo or hard labour shall incur a penalty 

' three degrees heavier than that applying to the 
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'offence charged, whether sentence has been 

(carried out or not, and so long that the penalty 

'does . not exceed one hundred blows and 

'transportq.tion to a distance of three thousand 

'lz' for three years. ' 

. 'If the false accusation involves the more 

'severe degrees of transportation (i. e. for life 

and · · 
'-- with servitude on th e frontiers or at the 

or 

'mines), or the commission of an abominable 

'crime, the false accuser shall suffer death.' [As 

- e. g. - of larceny, to falsely accuse an honest 

person of robbery ~ P< ~ ~ ]. 
'If the false accusation has involved sentence 

'of death , but the sentence has not been executed, 

'the false accuser. shall be sentenced to one 

'hundred blows and transportation for life to a 

'dl3tance of 3000 lz' and penal servitude for 

'three years at the place of exile : and if the 

'capital sentence has been executed, the false 

. 'accuser shall be strangled or decapitated as 

'the case may be, and half his property shall 

'go to the family of the deceased.' 

· ' If the person falsely accused wi th an offence 
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' involving hard labour has been already sent 

'thereto, or where transportation being involved 

'he has been already sent to his place of 

'pu nishment, though the conviction be subsequently 

'quashed and the person falsely accused has 

'been set free, the false accuser shall be compelled 

'to refund all expenses to which the accused 

'has been put from the time he was brought 

'before the Court to the clay of his return home; 

'and if the accused has mortgaged or sold his 

'property, this will be considered part of his 

'expenses, and recovered in like manner. ' 

'Should one 1 of the family of the falsely 

'accused die in consequence of the .accusation, 

'the false accuser shall be sentenced to death 

'by strangulation - and besides compensation 

'for the expenses incurred , half of his property 

'shall go · to the person falsely accused as 

'provision for the family of the deceased.' 

'Where from poverty a false accuser 1s 

'unable to make compensation, he does not 

' thereby become liable to any agg-ravation of 

' the· orig inal penalty he has incurred.' 

'If the falsely accused in his turn brings false 
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'charges against his accuser, he will be held 

'accountable for them, and the original offender 

'merely sentenced to the simple penalty for the 

'charge brought.' 

'Where the person falsely accused tries to 

'get his accuser into trouble, by falsely declaring 

'the death of one of his (the accused's) family 

'to have occurred when accompanying him to 

'his place of banishment, or represents as a 

'relative a person not belonging to his family 

'but who has died while in;,. his company - the 

' falsely accused shall in that case become liable 

'capitally, and the accuser shall . merely suffer 

' for the orig inal charge without aggravation and 

'without paying .pecuniary compensation. Supposing 

'the false accuser in such case to have been 

'sentenced capitally, and the sentence to have 

'been executed, the falsely accused shall be 

'capitally convicted ; and where the sentence has 

'not been executed, the falsely accused shall be 

'sentenced to one hundred blows and transportation 

' for life 3000 li distance. On the other hand, 

'the penalty to ·which the fa lse accuser had been 

'sentenced shall be remitted, nor will he be 
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'called upon to make compensation for the 

'expenses incurred in consequence of · the false 

'accusation - for the reason that the false 

'accusation brought against him is more senous 

'thaq th<j.t of which he had been guilty.' 

'The above all refers to ordinary cases where 

'the accusation is utterly untrue. 

'Where two or more accusations are brought, 

'the: · more senous of which are . established, 

'while the less grave charges are disproved ; or 

'where the several charges brought all involve 

'the same -punishment, and one be found true 

'and the others false, no penalty attaches· to 

'the a-ccuser. For as it is laid down in the 

'general law, that if two counts be proved the 

'prisoner shall be sentenced under the more 

'serious and no notice shall be taken of the less 

\.serious, or if various counts proved be of the 

'same gravity, the prisoner shall be sentenced 

'upon one count only ; so in these cases of 

'several charges, some false and some true -

' the falsity of some is not to affect the penalty 

'due the others, and there ·1s no excess of 

'punishment to be transferred to the accuser. 
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'Where two or more charges are brought, 

'the lesser of which are true, but the graver 

'false, or where a charge is not true to its full 

'extent (a charge being· exaggerated), though in 

'neither case is the accusation altogether fq.lse, 

'still as the person accused becomes liable to a 

'heavier penalty than he has justly incurred, the 

'false accuser becomes liable to the difference 

'between the penalty due and that adjudged. 

'If the sentence of the accused has been carried 

'out, the ac.cuser will not be allowed to redeem 

'the penalty to which he has become liable by 

'payment of a fine, whether the penalty be 
' 

'simple chastisement or convict labour or 

'transportation. If however the sentence has not 

'been carried out, and the punishment be 

'corporal, the accuser may redeem his liability 

'by fine; and in like manner if the sentence be 

'convict labour or transportation, the accuser 

'may redeem his liability in accordance with . 

'the scale of equivalents ; provided the penalty 

'incurred does not exceed the equivalent of one 

'hundred blows of the heavy bamboo- othenvise 

' the one hundred blows shall be actually inflicted, 
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'and redemption allowed only in regard of the 

' further portion of the sentence.' 

[So where the charge involved a penalty of 

one hundred blows heavy bamboo and three 

years' penal servitude to 3000 l i distance , and 

it appeared the accused was only justly liable 

to one · hundred blows heavy bamboo - the 

transportation being taken as equal to four years' 

penal ser vitude commutable in sum to two hundred 

and forty blows heavy bamboo - the accuser 

woul d be liable to one hundred a,.ncl forty blows 

heavy bamboo, the excess penalty of which - ­

one hunclred blows - vvould be inflicted and 

the remainder redeemed by fine. Or again where 

the aggravation of the charge involved a penalty 

of one hundred blow5 and three years ' penal 

servitude in place of eighty blows , the excess 

penalty to which the accuser is liable is twenty 

blows heavy bamboo and three years ' penal 

servitude ; and as in the five deg rees of penal 

servitude the hundred blows heavy bamboo are 

commutable for forty, the full penalty to which 

the accuser is li a.b le is one hundred and twenty 

blows heavy b amboo -- of which one hundred 
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are to be inflicted, and the balance of twenty 

redeemed by a fine]. 

'The reason for this discrimination is that the 

'greater portion of a charge must be true 

'where corporal punishment only follows, · and 

'the greater portion false, where the difference 

'between the penalty incurred and the penalty 

'justly due amounts to more than the equivalent 

'of one hundred blows.' 

'If the charge proved involve the punishment, 

'no penalty wiil attach to the accuser for 

'exaggeration - though considerable. So if a 

'person accuse another .of illegally exactmg two 

'hundred taels, whereas the latter has ' only 

'exacted one hundred and thirty, no penalty 

'attaches to the accuser ; as in all cases where 

'an amount over one hundred and twenty taels 

'is illegally exacted the penalty is the same -

'strangulation.' 

'Where several persons are accused, the 

'penalty for false accusation will still lie if one 

'of them be shewn to be accused falsely- though 

'the offence charged be comparatively small. 

'So if three persons are accused, two rightly of 
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'grave offences punishable with penal servitude, 

'the third wrongly of a petty offence, the accuser 

'will be liable to two degrees heavier punishm~nt 

'than the innocent person would have incurred 

' if proved guilty.' [And the gravity of the 

offence herein varies according to the number 

of those falsely accused - as where they be ten 

or more ~+A J?( _1:: ] 
'If a prisoner himself protest that a sentence, 

'whether of bambooing or penal servitude, whi~h he 

'has undergone qnd which has justly been accorded 

'him is unmerited, or that the magistrate and his 

'assistants have been careless in their conduct 

'of the case, he shall incur the penalty attaching 

'to the charge of the proved case jlzts . three 

'degrees - so long that the penalty does not 

'exceed one hundred blows ?-nd transportation 

'for life to a distance of 3ooo h. If the relations 

'of the prisoner similarly protest, they shall be 

'sentenced to the penalty adjudged the prisoner . 

' less three degrees - so long that . the penalty 

'does ~ot exceed roo blows heavy bamboo.' 

'Where judicial officers, in their reports of 

'cases tried by them , ch~rge th.e persons 
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'reported on falsely, or where officers attached 

'to the Censorate bring charges from private 

'motives, and the charges prove false, the full 

'penalty a~judged an ordinary false accuser shall 

'attach in grave cases, and the penalty for 

'dishonest action on the part of high officials 

'i. e. one hundred blows and transportation for 

'three years - shall attach m minor cases. ' 

[By 'minor case' is herein meant a case which 

does not involve one hundred blows and three 

years' transportation J. 
'Where the wild statements are made during 

'a prisoner's term of penal servitude, the case 

'is to be dealt with under the law relating to 

'offences committed by convicts. ' 

A point to be noticed is that notwithstanding 

the severe laws against false or coloured 

accusations, it seems to be a rule for persons to 

bring totally different charges to those to which 

they are entitled - and as the phrase runs ' to 

'put simple people in peril ' thereby ~ ~~ ~A 
So if complaining of abuse, a person v;i]] bring 
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a charge of aggravated assault : if complaining 

of common battery, a charge of attempted rape 

will be substituted. Judging indeed from the 

recorded cases, it is only by the current system 

of cross-examination .that truth can be elicited 

- for there are always witnesses to testify in 

support of the charges, whether they be true 

in part, or altogether false. 

SECTI ON IV - IJARRATRY ETC. -- ESCAPE - RESCUE -

RESISTING ARREST 

BARRATRY ETC. 

To incite or promote litigation ~ ~ mu ~ 
rs discouraged. 

To draw up an information for another, and 

make an intentional deviation from the tnlth 

therein , involves the same punishment for the 

assistant as for the false accuser - save m 

capital cases, when the punishment for the 

assistant is reducible a degree. 
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Blackguards who make a practice of bringing 

suits it 11 w m are commonly flogged. 

[On the subject of Barratry and Maintenance 

V. the interesting case of Li.i W en-ming M :X rm 
H. A . H . L. Supp. vol. IV. p . 54]. 

ESCAPING FROM PLACE OF PUNISHMENT 

An offender who escapes from his prison cell 

will incur a penalty two degrees more severe 

than that attaching to his original offence. If 

such an offender further release his fellow 

pnsoners , he will incur the penalty of the 

most guilty thereof. If prisoners rise collectively 

against their jailers and forcibly escape , they will 

all thereby become liable to capital punishment 

- exception being made in favour of those 

prisoners who were merely coerced into so rising. 

In regard of transportation , a prisoner who 

escapes from his place of punishment is, when 

caught, to be flogged, · cangued, and sent back 

to the place he escaped from (H . A. H . L. vol. 

XIV. p. 87). The amount of flogging herein varies 

with the number of days absence - e. g . fifty 

blows for the first day 's absence, and one 
C. E. G. 33 



degree additional penalty for every additional three 

clays ' absence, so far that the total penalty 

does not exceed one hundred blows. A prisoner 

guilty of a capital offence, who has been excused 

the extreme penalty , because he had. given 

himself up, or because he had given his principal 

up to justice, or because there were mitigating 

circumstances in the case, is to be executed if 

he escapes from his place of punishment (id.). 

A prisoner who, has escaped, will not, when 

caught, be allowed to count the time that he 

has already served, and his term will commence 

anew from the date of his return to punishment 

1JJ ~j Jm @1: 1f£ ~ tP] ~ (H. A. H. L. vol. 

IlL p. 52) : and if he escape while undergoing 

a four years' term, his time may be increased 

to five years (H. A. H. L. vol. IlL p. 53). 

RESCUE 

This is a grave offence punishable, under some 

circumstances, capitally (v. H . A. H. L. Supp. 

vol. V. p. 57) - indeed, under the old law, 

the penalty was decapitation for all concerned. 

In the first place, distinction must be drawn 
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between an offender already committed to custody 

by the Court n ~ - to rescue such a prisoner 

being phrased 1iJ) ~ - and a mere prisoner 

charged with an offence , but who has not yet 

appeared before a magistrate n A . 
In the next place, distinction is drawn according 

to the number of those engaged in the rescue 

or attempted rescue. And first of a rescue by an 

individual or by a band less than ten in number. 

To join in the rescue of .a prisoner upon the 

high road is punishable by one hundred blows 

and . transportation 3000 li distance : and if, in 

the course of the rescu~ , the police are injured, 

the sentence will be strangulation subject to 

revision. If the band be more than ten in 

number, the principal will be liable to decapitation 

subject to revision, and the accomplices to the 

next degree of punishment set forth in the statute . 

Further by an edict of the 7 th year of Yung 

Cheng, if anyone is killed in these cases, the 

principal - as organiser of the rescue - is 

liable to immediate decapitation , the striker of 

the fatal blow to immediate s,trangulation, and 

the other parties to lesser penalties . T he edict 



5 I 6 RESISTING ARREST 

points out that distinction must be made between 

an organised and a chance rescue. 

Additional questions arise by reason of the 

position of the rescuer. So in relationship, where 

more than one of a family are engaged in the 

rescue, the responsibility lies with the senior : 

bLit not if the junior planned the affair, and the 

relative - say an elder brother- interfered at the 

request of his junior. So again of master and 

servant. For a servant to simply follow his 

master by the latter's orders is excusable; but 

if the servant tries to hurt anyone, or takes any 

active part in the rescue, he cannot plead his 

lord's commands. 

RESISTING ARREST ;fE :Rfi 
The subject has in a measure already been 

dealt with incidentally, but a few pomts need 

attention in this place. 

Distinction is drawn between resisting a peace 

officer and an ordinary person , and other 

distinctions are drawn 111 regard of the latter 

(infra) . This first distinction is often dependent 

upon a second - had the person who resisted 
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actually committed an offence ? and if he had 

what was the nature thereof? 

In regard of the first distinction, it is to be 

noted that ordinary persons are divisiblfX into 

three ~ategoi-ies : -- i. e. those directly concerned 

or interested in the arrest, relative~ of the person 

interested m the arrest, mere neighbours or 

strangers. It by no means follows that it is 

more serious to resist a peace officer than to. 

resist an ordinary person (infra). 

In respect of the second distinction, a person 

who resists arrest, but is satisfactorily proved 

not to have committed the offenr.e for which he 

was arrested, will generally be excused, but 

may be bambooed - the number of strokes 

varying according to the position of the person 

he resisted. If injury be inflicted upon the 

arrester, the penalty may be increased to 

transportation ; or if serious injury or death, to 

a capital sentence the penalty likewise 

varying with the position of the person hurt. 

Indeed in the event of killing or wounding the 

case may apparently be treated as killing or 

wounding m affray . It must furth ermore be 
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understood m regard of this second distinction, 

that · the arreste;r must have and show good 

cause for his action before the law hereon 

applies. 

A person. who resists arrest and has committed 

an offence will be treated seriously according to 

the nature of the offence committed, the position 

of the · person resisted, and the injury (if any) 

done. In ordinary cases, the penalty due the 

original offence committed is aggravated two 

degrees - in so far that such increase of 

penalty shall not apply to capital cases, nor 

make those cases capital which less the increase 

would not be so. Accessories incur one degree 

less punishment than the principal. 

It is · important to notice the influence of the 

consideration of the position of the person who 

is resisted, and illustrations taken from larceny 

may serve as practical examples both of this 

particular point, and incidentally of other of the 

considerations above mentioned So in ordinary 

robbery - with the exception of cases where 

the robbers kill or wound m the course of 

trying to effect their robbery, when no difference 
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is made (cf. z"nfra)- a distinction is drawn between 

cases in which the owner of the property is killed 

or wounded in pursuit of the robbers· or during 

an attempt to n~cover the plunder, and ~ases 

where the person killed or wounded was a 

neighbour or a stranger. The owner · of the 

property is specially protected by statute, while 
" the offence in the other cases is treated as one 

-of ordinary · killing or wounding with penalty 

increased by two degrees. No distinction is 

made in cases of robbery wz'th vzolence between 

the .. owner of the property and his neighbours 

or strangers, if anyone is kz"lled - simply in 

view of the gravity of the case : but in cases 

of ·mere hurt, the owner of the property is an 

injured person, while the neighbours or strangers 

are simply persons having -a right to interfere 

(if they · like) - and they cannot therefore be 

considered in the same light (v. also p. 42 I). 

It has been said that it may be more serious 

to resist an ordinary person than to resist a 

peace officer . This also not infrequently happens 

in larceny : so it IS a g raver matter for an 

offender to stab the person he has robbed 
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when the latter tries to seize him, than to put 

his knife into a policeman who tries to take 

him into custody : in the former case it is 

death - in the latter merely an aggravation · 

of the original offence : for they quaintly say a 

policeman knows what to expect and goes 

prepared - whereas the man who has been 

robbed, m the hurry of the moment, goes 

unarmed to capture an armed ruffian. But here 

also if the policeman be kzlled, the capital 

penalty is extreme and distinctions no longer 

prevail. 



CHAPTER XVI 

RELIGION A ND OFFENCES AGA INST 
RELIGION 

SECTI ON l - GENERAL CONSIDERATI ON 

GENERAL CONSIDERATION 

There are three recognized persuasions m 

China, Confucianism, Buddhism, and Taoism 

and to these may now be added Christianity 

and Mahommedanism. Further there is the State 

Ritual (i11jra). In view of certain misconceptions 

likely to arise in connection with this portion 

of the Law, it seems desirable to briefly sketch 

the position of the first three persuasions and 

the State Ritual ?'nter se, together with the 

manner in which the State regards them, and 

further to indicate the way in which the State 

has viewed the introduction of other tenets, and 
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the mode of legal discipline adopted therefor. 

Of the three recognised persuasions, 

Confucianism holds the paramount position. It is 

upon this philosophical Code that much of the 

prevailing system of legislation has been based 

- the effe,ct of the 1 lapse of centuries having 

merely been to add, if possible, to the cogency 

of certain of the tenets. The other two 

persuasions, Buddhism and Taoism, do not 

receive such mental favour - and are indeed 

tolerated only so far that they do not impinge 

upon the domain of Confucianism. 

Neither of the three above-mentioned forms 

of religion can be said to be 'by law established' 

though incidental references to all three 

appear both in the Code and the Supplem~ntary 

Laws. There is a ritual, however, to which 

these words may (but in a n:easure only) be 

applied. Tl~s is the State Ritual - a ceremonial 

concerning officials only and especially th~ . Head 

of the State. The procedure consists in the 

worship of heaven and earth, the sun and 

moon , and certain natural objects; officials 

alone take part in the various exercises, .and 
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the ordinary people have no share whatever 

therein. Many provisions in regulation of the 

Ritual appear both m the Code and the 

Supplementary Laws - and penalties are , upon 

the whole, heavy. It should also be added that 

the law on the point is extremely closely 

construed, and further that no part of the 

system is so little subject to legislative alteration. 

In addition to Confucianism, Buddhism, and 

Taoism, it has been the custom for a considerable 

period to extend toleration to other creeds also; 

and material alteration has, within the last thirty 

years, been made in the law to the necessarv 

effect - the result in general of pressure · from 

without. 

The manner in which the Chinese Government 

has usually regarded religious creeds cannot be 

expressed more aptly than in the words of a 

well-known writer who states that ' the Government 

\tolerates no denomination suspected of interfering 

'with its own influence.' This is the key to the 

law upon the point, showing why the introduction of 

certain foreign tenets has been from time to 

time deemed heretical, and the reason for lega l 
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discipline. It may indeed be said that the 

breach of any particular doctrine 'per se IS not 

legally punishable - what is feared · is the 

introduction of poisonous seed. 

It may be pointed out that m regard of the 

propagation qf Roman Catholicism and other 

tenets, the objections raised thereto at different 

times have not been trivial or without the Law, 

but, on the contrary, have been based on strictly 

legal principles and rules. Of cases where 

specific religious clauses or laws upon the face 

of them applied, and have been applied, there 

s no need to speak. But where no provision 

exactly applied, and yet it has been sought to 

enforce legal discipline - the case is not so 

clear. The modus has however been to. bring 

(without straining the meaning) the offence 

under some other clause - as e. g., sedition, 

ancestral worship , treason. So of Roman 

Catholicism ; the 'immuring of young girls in 

'nunneries' is neither more nor less than the 

offence of kidnapping children; 'paying no worship 

'to the dead' is a direct violation of the legal 

provisions touching ancestral worship ; the 'confusion 
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'of class distinctions' is a form of sedition; and 

lastly and particularly , the 'subtraction of a 

'large number of subjects from the allegiance 

'due their Sovereign' is a form of high treason. 

Edicts have also been published from time to 

time making the printing of religious books and 

the preaching of the Gospel capital offences. 

But this IS not extra-legal rigour; it is a 

perfectly legal measure -in the common phrase, 

'to s·uit the exigencies of a particular case.' 

Much ridicule has been at various times directed 

on the apparent trivialities urged as 'reasons' in 

Imperial decrees - upon such phrases , for 

instance, as 'distribution of foreign books calculated 

'to seduce men with lies', etc. The reason is 

based upon legal objections however, and the 

mode of enactment IS equally in accordance 

with the law. Where - to give an example -

would be the ridicule , if Chinese priests in 

direct infraction of Acts of Parliament should 

wander through England and distribute tracts. 

The law touching religious offences per se 

(excepting the numerous provisions concerning 

the Ritual) is, as the reader will have gathered, 
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relatively rather scanty - offences m connection 

with relig ious observances being often treated 

under some other clause. There are however 

certain laws of great importance touching heresy, 

irregular procedure (including ritual) , sacrilege, 

offences by priests, and, in esp <=cial, the treatment 

of .the dead - the law on this last point 

flowing from convictions of the most universal 

and · deep-seated nature. 

SECTION Il - H ERESY - IRREGULAR PROCEDURE ETC . -

sACR ILEGE 

HERESY 

The offence of heresy is regarded as grave, 

and may be punished capitally. The rules drawn 

up in its regard bore special relation to -certain 

indigenous practices , and when fresh doctrines, 

as Christianity, were imported from abroad, a 

new and more rigorous treatment was adopted 

therefor and incorporated in the system - now 

however not strictly in operation. 
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As regards the more ancient law, a good 

example of a not uncommon offence is the 

worship of certain unorthodox idols. So in the 

case of Ho T'ien-lin ;Jii~ ~ ;tf\, an offender 

who carried in procession the image of the ~ · ~ * -EJ: or Unborn Mother was sentenced to 

penal servitude on the fronti ers. The image in 

question was said to be unorthodox $ ~ ffifil 
~ , and to carry it in procession against the 

law (H. A. H. L. Supp. vol. IV. p. 29). 

So again of alleged mag icians, sectarians, and 

teachers of false doctrines (for all such offenders 

are dealt with under on~ head), the possession 

and concealment of their images of worship, the 

burning of incense thereto, and the assembling of 

their followers for the sake of instruction, entails 

in each case strangulation for the principal, and 

one hundred blows and permanent transportation 

to 3000 li distance for the accessories. 

An official who commemorates or performs 

sacred rites_ to the honour of any unorthodox 

spirit etc. incurs a penalty of eighty blows. 

Christianity. ..,--- It is somewhat strange that 

various writers have stated that there was never 
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any reference to Christianity in the Code, forgetful 

of the provisions for punishing those who became 

converts to that faith - provisions not expunged 

until after the Tientsin massacre in r 870 (v. 

Introduction) . Offenders were investigated before 

a magistrate and then required to make a 

recantation in form . This recantation at first 

consisted in stepping over a wooden cross; but 

the Roman Catholic priests seem to have freely 

allowed their converts to do this, as the crosses 

used for the purpose had not been consecrated. 

In the r 8th year of Tao Kuang an edict accordingly 

provided that a convert, if he expressed himself 

as willing to recant, might prove his sincerity 

by trampling on the Crucifix he had been in 

the habit of adoring (H. A. H. L. vql. XXXII). 

Previous to this edict , also , an offender who 

had recanted and again relapsed would not be 

capitally treated but allowed one more opportunity; 

though the relapse would of course be visited 

with punishment in severe form - as m a 

case where two members of the Blood Royal, 

for adoring the Crucifix and practising the 

Christian religion after having been once pardoned 
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for doing so and duly recanting, were sentenced 

to penal servitude in Ili and to lose the privileges 

of their order - - (His ImperiaL Majesty directing 

the names to be removed from the register). 

By the edict mentioned no such second opportunity 

was to be given. 

IRREGULAR PROCEDURE: OBSERVANCE OF RITUAL 

Many and varied offences occur under this 

head, and but one or two examples are herein 

g1ven. The gist of such an offence is not the 

infraction of any orthodox relig ious creed, but 

the commission ot an act contrary to religious 

procedure likely to set a bad example to others . 

A man may practise certain devotions, but it is 

not desirable that he should have extreme 

license in this respect. A man may entertain 

perfectly orthodox convictions , may zealously 

entertain and desire to put them into practice ; 

it is just of this latter point that he must beware -

fanatics are dangerous to the State. There are 

thus in effect two chief categories of offences under 

this head ; the one a stealthy and subtle source 

of danger, the other open but equally dangerous. 
C. E. G. 34 
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So of private practice of certain religious forms. 

Privately practising incantations will subject the 

offender to transportation for life ai: least, and 

possibly to a capital penalty. Thus in the case of 

Hsu vVei fft f~ , the offender tried an incantation 

for a case of small-pox, and finding that 1t did 

not answer, stopped short. For this the penalty 

of transportation for life was adjudged ; had th( 

offender persevered, he would, it appeared, have 

been sentenced to capital punishment (H. A. H. 

L. Supp. vol. IV. p. 30). 

And agam of irregular demonstration of 

r:onvictions. Pilgrimages, under an edict of the 

r 4th year of Tao Kuang, are discouraged, as tending 

to disorder - and the persons getting them up 

are t0 be arrested and severely punished (H 

A. H. L. Supp. vol. IV. p. 27). So again where 

persons ornament idols, and accompanying them 

tumultuously with drums and gongs, perform 

oblations and other sacred rites to their ·honour 

- the principal herein incurring a penalty of 

one hundred blows. 

The Salvation Army would come to grief in 

China. So in the case of Li Tso-lai $ ~ *, 
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who finding the zeal of the faithful waxing 

weak, started a ·salvation army to go out 

among the people and proclaim the approaching 

day of the Lord. There was nothing unorthodox 

in the doctrines preached, but as the scheme 

gathered people together and was calculated to 

unsettle their minds, the offender was excused 

the capital· penalty of spreading_ heresy, but 

sentenced to transportation for life 3000 li 

distance (H. A. H. L. Sup.p. vol. IV. p. 29). 

Officials concerned therein incur certain liabilities 

in reg-ard of . the due observance of ritual. So 

as re~ ;ards the Imperial -sacrifices, the officials 

concerned therein must prepare themselves by 

abstinence, and take vows therefor, and previous 

thereto must make due announcement of the 

intended sacrifices. Failure to comply with the 

regulation as to notice entails a p enalty of fifty 

blows: and if in consequence thereof the proceedings 

are -irregular the punishment will be increased to 

one hundred blows. If an official -violates his 

oath of abstinence he will forfeit one month 's 

salary. If the animals, silks , grain etc. , for the; 

sacrifices are not according to the state or quality 
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prescribed by ritual, the official responsible therefor 

will incur one hundred blows. 

The various provincial officials are furthermore 

responsible for the due erection of monuments 

to -the local and standard deities, and for the 

due worship of such. 

SACRILEGE 

This is heavily punishable, usually without 

any regard to any extraneous considerations. So 

for instance in robbery from a temple, no particular 

attention is paid to the value of the plunder -

e. g. to scoop out and carry off valuables from 

the interior of an idol, larceny of the brass 

headed nails from a temple door, etc., etc ., are 

equally punishable by immediate decapitation. 

The theft of the consecrated Imperial oblations, 

or of any of the sacred utensils,. cloths etc., used 

during the Imperial sacrifices entails decapitation 

for all concerned. \A/here the oblations, utensils 

etc., had not been offered up or consecrated, or 

where the oblations, utensils etc., had ceased to 

be used for sacred purposes, theft thereof will entail 

one hundred blows and transportation for three 
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years . To discard or destroy utensils consecrated 

to the service <:;>f the Imperial rites also entails 

a similar penalty to the foregoing . To destroy 

or damage, whether intentionally or accidentally, 

altars or mounds consecrated to sacred rites 

entails transportation for life 2000 !£ distance. 

T o destroy or damage, whether intentionally or 

accidentally, the gateway to such ground entails 

ninety blows and transportation for two years . 

SECTION Ill - O FFE1'CES UY ]•){]EST S - U F F E NC !CS 

AGAI NST TilE DEAD 

OFFENCES BY PRIESTS 

Priests are directed to be treated with exceptional 

severity - bound as they are to lead a godly . 

life . So in the case of Wu Ming ftf EJJi , who, 

in the course of a fi ght over a quarrel regarding 

property he had , stabbed two of his fell ow 

priests - and the wound of one gangrening , 

the consequences were eventually · fatal. As the 
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death occurred wit11in ten days of the expiry of 

the thirty days' limit, the offender was recommended 

to mercy ; and the Board had indeed in ordinary 

course commuted his sentence to penal servitude 

for life ; but a special decree not only disapproved 

of the commutation , but directed that at the 

Autumnal Revision the name of the offender 
I 

should be entered on the list of the really guilty 

(P. A. S. P. vol. XIX. p. 2 5). So again in 

the case of Chieh An !!{.. !/i: , where a prjest 

got drunk and beat to death his deacon aged 

eleven. For . this the penalty of decapitation 

subject to the Autumn Revision was adjudged, 

but an official decree ordered immediate execution 

(P. A. S. P. vol. XIX. p. 47). 

And of other offences with like severity (v . 
also Relatzonship - Master and P upil). 

OFFENCES AGAINST THE DEAD 

Post-mortems. - These are not permissible ; 

as in the case of Chang Lieh m 1,~ ; sentenced 

to a year's penal servitude and sixty blows for' 

holding a post-m.ortmz on his deceased wife (H. 

A. H . L. Supp. vol. VII. p. 30). 
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Making away· wz'th corpses. - To deliberately 

throw a dead body in~o a nver, or burn it, or 

throw it tc, the dogs, to .deprive it of burial, is 

transportation for life - the penalty being 

reduced somewhat if the body is recovered. It 

would seem, however, that there must be an 

intention to deprive the corpse of proper burial, 

or aggra.vating circumstances, for the law to be 

carried out. Nor is the o~ner of -a field or 

court-yard justified in removing a .corpse which 

he finds therein , hefore he has informed the 

A1Jthorities. under penalty of eighty blows;_ or 

if the body is lost thereby, of one llundred 

blows - the penalty being increased to sixty­

blows and one year's transportation, if through 

the act of the owner of the field or court-yard 

the body is by some body else thrown into a river 

(H. A. H . .. L. vol. XXI. p. r ). And if the owner 

of the field or court-yard throws the body into 

a river himself, he will be liable to transportation 

for life --although his object was only to avoid 

getting into trouble (as in the cases o-f Ho Ching­

sheng .M ~M a~d K 'ou W en-yu if£ )( ~ 
H. A. H. L. vol. XXI. pp. 1- 2). 
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Where a man is killed justifiably, and the 

slayer hides the body, the case will be treated 

as merely removing a body which the slayer 

has found on his premises - provided the 

hiding be not clone in anger and with intent to 

deprive the corpse of burial. And an accomplice 

in an offence involving a capital sentence, who 

was convicted of burying a dead body to destroy 

evidence of the offender, was punished under a 

special statute by transportation for three years 

instead of for life (H. A. H. L. vol. XXI. p. 5) -

but not so if the offence was capital (zd, ). 

To make away with the corpse of a relation 

is an aggravated offence or otherwise according 

to the degree of relationship existing . 

D esecratz"on of coJ.fitis, g raves , and ce11zeterz"es. -

The offences under this head are numerous 

m number, and are distinguished with much 

exactness of defi nition. Thus there is the digging 

in rl.ncl breaking up another person's cemetery 

- with additional points as to rendering a 

coffin visihlP. , opening a coffin , exposing the 

corpse etc. etc . Then there are the offences of 

breaking open an un buried coffin, destroying, 



OFFENCES AGAINST THE DEAD - DESECRATION OF COFFINS ETC. 53 7 

inutila~ing, or casting away, an unburied corpse. 

Furthermore relationship, as is natural, is a very 

potent consideration ; and this whether the relation 

be natural or artificial - as, e. g., master and 

servant. On some of the considerations in this 

rather gruesome subject in their order. 

A coffin may not be opened after it has 

once been closed : so in the case of Yao T e-mao 

fr}E :fj [jt , who was condemned for ordering 

his daughter-in-law's coffin to be opened to take 

out a silk mattress improperly placed therein : 

as a father-in-law, the offender W?-S punished with 

a mitigated penalty, but the persons who acted 

under his orders were punished as accessories 

with the full rigour of the law (H. A. H. L. 
vol. XXI. p. I 3). Again in the case of Lin 

K'o ;t>f\ lf , it was laid down that to open the 

coffin of a sister-in-law is a capital offence, 

whether she be the wife of an elder or a younger 

brother - for a sister-in-law is a connection, 

not a relation (zd.); secus however in regard of 

a niece-in-law, where the benefit of relationship 

may in such case be claimed (H A. H. L. vol. 

XXI. p. I J). 
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To constitute the offence of breaking open a 

coffin , it would appear that there must be actual 

breakage - forcing the lid open sufficiently to 

get a hand in is not breaking fll[ 1a nJt *§' 

fl£ ~ <q trrk 1~ ~ m 1$ =r m ~ &i ~ BE: 
..:±. - ~.: r:• 1'~1 ~ ...... ~ I;OJli €1? f.=;! r--L o nu. nn .J# ..±. 
A~ 115) Jl 'I'§ iiiL. ~ JI1fr '9~ /1 l=l 4~ .tiR Jilt: A~ 

~J * ffli ~ if~ * 00 ~'§ t~ iJiJ (H. A. H. L. 
vol. XX. p. 54): and to constitute what is termed 

seeing the corpse ~ ~ , the body must be exposed 

i% ;Jt1 ~% ~ ilmft't ~ rm ~ (id.). 
The desecration of graves and cemeteries is visited 

with great rigour. In the case of the Imperial 

tombs the penalty is lingering death; and in 

slightly less degree only as regards the tombs 

of worthies ancient or modern ; and to. break 

open a tomb even of the lowest and meanest 

and expose the corpse to view is a capital 

offence so far as the principal is concerned -

though ordinarily commuted to five years 

transportation . The points to be considered in 

these offences are , firstly the motives of the 

desecration, and secondly the relationship of the 

deceased to the desecrator. An ancestor's corpse 

to the time of the flood is sacred , and to 
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break an ancestor's bones by carelessness, is 

the same as to inflict the same injury upon 

them living . In this connection, to turn an 

ancestral cemetery into a wheatfield entails 

Siberia (H. A. H. L. vol. XXI. p . 34) . 

The penalty under exceptional conditions 1s 

light however - as where a coffin surreptitiously 

deposited in a family vault or in family g round 

is removed· by the family in point, when but 

eighty blows will be awarded the principal : but 

Tseng Kuang-lieh lf :Jt 1W, for digging ·up a 

coffin buried ten feet from his lot was sentenced 

to military servitude - the coffin being placed 

m .ground_ bought for the purpose (H. A. H. 

L. vol XXI. p . 3 3) : and Liu T'ing-ying fllJ 
~ ""!Ji:. was held not to be justified in objecting 

to the burial and removing the coffin of Hsieh 

T e-ch 'eng ~r f!li}; JlX; and his wife - although 

the g round was public common (H. A. H . L. 

vol. XXI. p. 3 2 ). 

It is ·no g reat excuse that an old ban"1w 

was opened merely in pursuit of archaeology -

this latter study is not much thought of m 

China : if the student knew coffins were in 
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the old barrow , he would be sentenced to 

transportation for three years, and if he did not, 

to pe!lal servitude for a short space (H. A. H. 

L. Suop. vol. VII. p. 3 3). 

Desecrating ancestral tablets. - This applies 

chiefly to the tablets of ancestors of the desecrator, 

though to destrey or otherwise desecrate of 

malice aforethought the tablets of other person's 

ancestors is also heavily punishable. To destroy~ 

the ancestral tablet of his ancestor renders 

the desecrator liable to decapitation : and for 

accidentally smashing a tablet while he was in 

liquor, Ch'ti Yang Shih Ying @. ~ fit !/i:. 
was sentenced to one hundred blows and ' 

transportation for life to a distance of 3000 li. 

It should be noted that offences in this regard 

are among the most heinous known to the law. 

Cremation ~-~ ~~ ~ - This is contra~y 
to law, though among the Miaotzu it would _ 

seem to be customary (H. A. H . L Supp. 

vol. VII. p. 3 z). The principle herein acted on 

is that a good spirit needs no cooking, and that 

if the process be adopted, no spirit will be left. 



CHAPTER XVII 

COMMERCE AND OFFENCES AGAINST 
COMMERCE 

SECTION I - GENERAL CONSIDERATION 

GENERAL CONSIDERATION, 

The provisions of the Code relating to 

Mercantile Liw are singularly few 'in number 

and narrow in range, and the published cases 

on the point are not · very numerous. The 

explanation generally speaking is that, as occasion 

arises, provisions in regulation of trade are laid 

down and promulgated at the mart they more 

particularly concern. It has been considered 

judicious to pay special regard to special 

circumstances ; and with that end in view the 

local Authorities are, generally speaking, given 
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ample powers. Naturally certain general principles 

apply, but in addition a certain special latitude 

has been allowed. 

The Chinese have a different understanding 

of the words Free Trade to our own. A 

paternal Government has laid down the course 

to be pursued, trade is invariably taxed, and 

every transaction has to be carried on through 

licensed agents. The merchant pure and simple, 

or the person who ventures _1!;. rfij , have both 

equally to buy their goods through th_e established 

factors, settle the freight for shipment of the 

goods through the licensed brokers, and sell 

the goods when they arrive at their destination 

through the· regular dealers. On the other hand, 

while the trader fulfils these legal requirements, 

and pays his duties, he is protected from what 

the · law considers unfair competition (v. infra­

Trade Combinations &c.) - and the net gain 

to the Chinese trader is considerable . 
.( 

Though the conduct of trade has been placed 

under strict discipline, it· has not, however, been 

unnecessarily fettered - and accordingly Chinese 

traders, upon the whole, follow the prescribed 
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course of the law. At certain marts, at certain 

times , and with certain articles of commerce , 

malpractices are common enough : then bribery 

is attempted to hush the matter up: and when 

this latter has in turn been exposed, the usual 

portentous notifications appear - with, it must 

be-admitted, some effect. On the whole, commerce 

in China is facilitated and secured to a very fair 

degree : but the prevalent standard of commercial 

responsibility and honesty · is perhaps more 

efficacious than legal force . 

The considerations dealt with in this connection 

probably more constantly vary than any other 

portion of the law , and frequent and close 

perusal of the numberless local regulations is 

absolutely necessary to obtain a true knowledge 

of the legal mercantile conditions prevailing at 

any given time and mart. 
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SECTION Il - LICENSED BROKERS ETC. - TRADE 

COMBINATIONS ETC. - OTHER INTERFERENCES 

WITH TRADE - COMMERCIAL GAMBLING 

LICENSED BROKERS - COMMISSION AGENTS 

SHIP-BROKERS 

Licensed brokers ~ *f , commtsston agents 

::f fi , and ship-brokers ~ ff $ ~Ji, are 

established at the various marts, and vanous 

laws have been made to prevent them abusing 

their privileges. These brokers or agents are 

to be selected from among individuals of 

wealth and standing : they . are required to 

keep certain official registers of the various 

vessels or mercha,nts that may arrive, and also 

full records of all merchandise imported. The 

vanous records are subjc;ct to inspection every 

month at the local magistracy. Among the 

onerous duties attacbing lo the position of a 

licensed agent are those regarding the fair 

valuation of merchandise and assessment of fines 

to which an offender may have become liable. 

Any error m valuation, whether in excess or in 

diminution of the proper sum, entails upon the 
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agent a proportionate penalty for embezzlement: 

~f the agent convert such difference to his own 

advantage , a proportionate penalty for theft 

attaches. Any error in assessment of fines or 

forfeitures entails on the agent the penalty 

attaching to an official who gtves a wrong 

judicial decision. Brokers are not allowed to 

demand exorbitant commission and retain the 

proceeds of the property c:onfided to them for 

sale. until they are paid what they ask ~ fi 
7J. ~ *i z V1 ~[ ~ ~ 4frJ fm 1)£ ~ ~ 
(v. case of Chang Ta-chi ~-}( tf · H. A. H. L. 

Supp. vol. IV. p. Is) . 

TRADE COMBINATIONS - CORNERS 

Arrangements to artificially influence the market 

are contrary· to law. For a person to unduly 

depress or raise prices to suit his own convenience 

entails a penalty of eighty blows ; and undue 

profit arising therefrom will be treated as theft. 

Trade Combz"nations. - Our railway directors 

and shipping agents would be in gaol in a very 

short time, if they ventured on their ordinary 

practices in China, under the clause 7\:: tit fjj 
C. E. · G. 35 
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~~ ~ ft ~ lJJ ~ A ~· iff mJ ·~ 19iJ - · -£. e. 

the law against 'ruffians e stablishing confmences 

'and rjreventing shippers chartering outside 

vessels' i and the. orig inator of the combination to 

raise sales would be sent to military servitude 

on· the borders after a month 's cangue, while 

those who combined with . them would get one 

hundred blows and three years' · transportation,· 

So in the case of Chang Hao · ~ ~ and. 

others, where some licensed shipping agents and 

others who combined tb raise the rates on a 

demand fof transport arising were so sentenced 

(H. A. H . L. Supp. vol. IV. p . Is). 

Corners. - F orbidden. So in the case of a 

corner m bread stuffs denounc~d Dy special edict 

from the Throne ; and the Governor-General of 

the province wherein the case .arose was directed 

to enquire into these · practices and punish the 

offenders- 1!f 1f fH ~ Jf. &; If &; ~]W ~ mJ 
.;.- j !!lk :ftli:L n J0-. '}}Ff (H. A. H. L. Supp . vol. IV. p . 2 I). 

OTHER INTERFERENCES WITH THE COURSE OF TRADE 

Strzkes *4 $?<. tJt ~ . -· It is decapitation to 

agitate ·against th,~ repa1r of the bunds or 
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embankments, if there be pressing necessity therefor, 

and so agitating keeps people from coming 

forward: and, as in the case of Li Chia-shen * A $ , if a person simply agitate against 

ordinary repairs, he will be transported for life 

(H. A. H. L. vol. LX. p. 6 2 ) . . 

Strikes are not often risked. 

Lezyi·ng Tolls. - This, if done unauthorisedly, 

Is held . an interference with trade (H. A. H. L. 
vol. X. p. 49). 

COMMERCIAL GAMBLING 

Generally and strictly forbidden. So gambling 

transactions in grain are severely dealt with , 

especially by an edict of the r 2 th and r 5th years 

of Tao Kuang with reference to the establishment 

of .corn exchanges, at which certain firms bought 

and . sold for the account J/. ~ fj_ ~ , paid 

differences !TI ~ fif 111! lJ!W, f.§ {fl ill , and fixed 

dates for settlement, etc. (H. A. H. L. Supp. 

vol. IV. pp. 21-22). 
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SECTION Ill - MINING LAWS - COPYRIGHT - WEIGHTS 

AND MEASURES - MISCELLANEOUS 

MINING LAWS 

It is not permissible to prospect for gold 

without license, hut the offence varies · with the 

locality. In the New Territories the pu.nishment 

is military servitude, in China Proper merely 

canguing and bambooing. Special edicts prohibiting 

gold washing fijij 1~ ~ li'P in certain · districts, 

as at Ta T'ung Hsien jc ;ii ~ in Shansi, 

usually fix a penalty 'something between the 

two (H. A. H. L. Supp. vol. VI. p. 29). 

Distinction is drawn in regard of the penalty 

as to whether any gold has been obtained or 

not (id.) . 

Other mining is on. much the same footing, 

but the penalty seems to vary according as the 

metal is less or more prectous than gold. 

COPYRIGHT 

This exists chiefly m respect of official 

publications. So in the case of Li San $ =: 
sentenced to one hundred blows heavy bamboo 
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for printing an edition of the official calendar 

without license : the · compositors, printers etc., 

who assisted the offender were sentenced to 

forty blows of the light bamboo . 

. WEIGHTS AND MEASURES 

These must be conformable to standard and 

be issued under Government sanction. To make 

false weights and measures, to procure such, or 

to tamper with the duly issued standards, are 

equally punishable with sixty blows. Measures, 

no matter how correct, which have not been 

officially examined and sealed, may not be employed 

- under. penalty of forty blows. 

Officials connected with the duty of issuing 

standard weights and measures naturally incur 

special liabilities. thereby : so if any mr:aslires not 

made according to the established rules are issued 

under the sanction of Government, the offi cial 

who issued the measures, and the artificers 

thereof, are liable to a penalty of seventy blows. 

MISCELLANEOUS 

Illicitly quitting the country. This ts 
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regarded as an offence against trade, inasmuch 

as the chief object which ordinarily induces a 

person to leave his country is the desire to 

make money bv trade. The offence is nominally 

most heavily punishable - decapitation both 

for the offender and the officials concerned. 

The offence is however in practice much less 

heavdy punishable now than hitherto: . so m 

a well-known case where a Cantonese convicted 

of · shipping on board a foreign vessel 

was sentenced to one hundred blows and 

transportation for life 3000 li distance , under 

the clause against g'oing beyond the Great Wall 

without a passport ~ .!!1: fJ. tfj P Jtl' 'f9iJ 
cf. our ne exeat regno. 

SECTION IV - USURY .A ND DEBT 

USURY Al"\TD DEBl' 

The rate of interest fix t:'l on a loan of money 

or property of value is three f>er cent per month . 

For a money !ender to em and more than ·. this 
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very liberal rate is 'subject to a penalty of forty 

blows - . but in no c.ase to exceed one hundreq 

b10ws. The law on the point is nevertheless 

.frequently transg-ressed, and the rates of interest 

current vary much in . different parts of . the 

Empire. 

The case of Chin Sheng-chang ~ Jfjj :J: gives 

an insight into the procedure for the recovery 

of debt. The course appears to be to present 

a petition to the necessary effect to the magistrate, 

who thereon -furnishes a bailiff with a warrant 

to collect the money. Armed with this· warrant, 

~he · bailiff · arr~sts the debtor, and keeps him in 

custody until the debt is paid - or. if there Be 

delay m the . payment, and with a view to 

expediting it, takes the debtor from time to time 

to the magi?trate to receive a certain amount 

of castigation (P . . A. S . P . vol. XX. p. 2 r). 

It is not permissible for a crediTor to chain 

his debtor up on. his own account, an_s;l if the 

debtor dies of starvation in consequence; the 

credi~or will be liable to strangulation . . In tqis 

connection, it is stated that if the creditor 's agent 

~as .ip fault, and the creditor himself had no 
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knowledge of what had been done, the latter will 

be sentenced under the clause of doing what 

he ought not to do ; and if capital results follow 

the penalty will be proportionately increased. 

Presumably in the lat~er case the agent would 

be sentenced as an accessory. 

It is not permissible for a creditor to seiZe a 

debtor's property in satisfaction of his claim; 

but it is a comparatively venial offence, and is 

punished with eighty blows. Even though the 

property belongs to the debtor's family, and 

the debtor has only an interest in it, the seizing 

creditor will not b.e dealt with as an ordinary 

robber - with its contingent disadvantages. So in 

the case of Cheng Ch'ien-ts'ai i~ ft ~' · where 
a creditor seized six cows owned jointly by his 

debtor an.,d the debtor's brother, and killed the 

debtor in the course of the robbery, the Board 

insisted upon the homicide being considered as 

killing in the course of an ordinary affray, and 

not in the course of robbery - inasmuch as 

the debtor had an interest in the cattle, and the 

creditor clearly seized them more or less in 

consequence of being unable to recover his just 
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rights (P. A. S. P . App. vol. II. and aJZte 

p. 387). The Provincial Authorities thinking that 

to distrain six cows for a debt of some fifteen 

dollars was beyond question a case of robbery, 

and much impressed by the fact that the cows, 

belonged to another, had treated the case m 

the first instance as an aggravated instance of 

armed robbery with violence (zd.). And so 

mere hurt arising ·during such an affair will 

merely be considered battery with intent, and 

not as ordinary robbery with violence (H. A. H. 

L. vol. XVI. p. r ). 

But the advantageous treatment accorded a 

creditor is of a somewhat negative character ; 

the simple fact remains that he must not take 

the raw into his own hands, and that relying 

on the law may put him to senous expense 

and loss of time. A not uncommon solution of 

the difficulty, therefore , is for a creditor to 

hang' himself outside his debtor's door, and 

get the latter strangled for it. 

If a dealer fails to pay his constituents, he 

will be punished more severely than an ordinary 

debtor. Supposing the debt to be above Tls. 
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r ,ooo, the penalty will be a year' s imprisonment 

and pe~iodical pressure ; and at the end of the 

year, if, the debt, has not been paid, ninety 

blows of the heavy bamboo, commutable in 

e;x:ceptiona.l cases to thirty-five blows of the 

light bamboo - the debt still to remain due . 

A case of the sort is that of Hsiao Kuang-ai 

Jl 'l}t ~1, who had not registered ,his firm and 

Qbtainecl goods on credit. Of these goods, a 

portion was lost during transit .. over· rapids, and 

the remaind~r was disposed of - a deficit of 

T ls. I 1 ,6oo resulting' of which Tls. 2,900 were 

recovered. No fra).ld it is said was imputed ; but 

the .debtor was sentenced to be iwprisoned . for · 

a year unless he paid the money in the ni,eantime, 

and at the end of the year to receiv~ thirty-five 

blows of the light bamboo : the debt still to 

-remain due (H. -,A. H . L. Supp . . vol. IY p. 23). 

A gambling debt Jtf .]( ·g ives rise . to no 

legal liability, and a person who is importunate 

~ ~;J therefor will -suffer. 
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SECTION V - SM UGGLING 

SMUGGLING 

This is considered an injury to legitimate trade, 

and .the smuggler must therefore be held to 

designedly injure the legitimate trader f£ AA 
f.f ~ ' t11 9 ~p Jm ~ ~ ~ A (H. A. H. L. 
vol. X. p·. 30) . What is meant by this is an 

, offence deleterious in the primary degree, not 

to . the State, but to the public at large. It is 

· a prevalent practice extremely agreeable to the 

Chinese constitution, and holding forth considerable 

pecuniary advantages. The estab lished law on 

the 'point · is rather meagre, and distinction is 

. made between smuggJin·g in general, and the 

smuggling of tea , alum, salt, ·opium, etc. 

In regard of smuggling in general. Whosoever 

endeavours to defraud the revenue by paying 

less than the rated duty will be · liable to a 

·flogging and forfeiture of one-hal f the value of 

the goods ·concerned. To convey goods throug h 

a barrier or customs station without a · proper 

pass renders the offender liable to all the: ordinary 

penalties for smuggling : . an cl , quaintly enough, 
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it is an offence within the law on this point to 

purchase cattle without a stamped contract 

therefor. Other provisions lay down penalties 

for the production of ·false manifests - in the 

case of omissions, all goods so omitted being 

liable to confiscation. 

In regard of the smuggling of salt, alum, and 

tea, there are special provisions. The salt trade 

is a monopoly carried on by a limited number 

of merchants under special Imperial license, 

and the supervision of the salt monopoly is 

the care of a special department of the 

administration. To engage in the trade without 

a license is liable to be visited with a flogging 

and transportation : and distinctions are herein 

drawn as to whether or not such smuggler was 

armed. The salt itself, and the vessel, cart, etc., 

in which it was conveyed, are forfeited to the 

State. Furthermore, the pilot or guide, the 

agent, the harbourer, and the consignee, are 

also liable to transportation and a flogging. To 

purchase salt knowing it to have been clandestinely 

transported or prepared renders the purchaser 

.liable to one hundred blows. 
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The clandestine sale of tea, and manufacture 

and sale of alum, are subject to the provisions 

relating to salt smuggling. 

It may be well to add that these few selected 

points have in no way any connection with the 

a'Clrninistratiori of the Customs 'under .the Foreign 

Inspectorate. 



CHAPTER XVIII 

MISCELLANEOUS OFFI<.NCES AGAINST 

PUBLIC MORALITY AND HEALTH 

SECTION 1 - GENERAL CONSIDER ATION 

GENERAL CONSIDERATION 

Under this head ai·e included certain offences 

of a miscellaneous character considered to be 

injurious to the public morality or health. It is 

not proposed to g ive. a disquisition upon Chinese 

metaphysics, but it may be pointed out, that 

the government of the country_ being founded 

1 ur;)on moral agency in preference to physical 

force, the view adopted in connection with these 

offences has been merely to indicate transgression 

by legal provision, without insisting upon too 

stringent a construction or administration of the 
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latter. Accordingly, and for instance , gammg 

has been legally indicated as a transgression, 

but in: practice is much tolerated. 

None of the offences under . this topic offer 

any peculiarly intricate reasoning . ·Of the various 

considerations, those touching bigamy are perhaps 

the most importar.t - it may indeed be news 

to many tu know that there is in China such 

an offence at all. The law on the point is 

however rigid (cf. also Husband and Wife 

- p. I7 I). There is a curious assumption in 

this connection regarding the inference of a 

husband 's death after absence for more than a 

given period, which closely resembles that well­

known rule of our Law of Evidence - the 

presumption of death after seven years' absence. 

Of the other offences - those touching 

gaming , the stage, and poisons are most noteworthy. 

As regards the stage , the theatrical profession 

is at present in China in much the position 

that . it held in Rome. An actc: has not a 

perfect existimatio, and is as it were branded 

levz"s nota. Poisons are under judicious surveillance ­

in theory: but there is no Public Health Act -
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nor officials under the Act, to carry it into effect. 

There is a curious provision on the point touching 

the real-ing of venomous. animals - be it noted, 

with. a view to destroy human life ; and accordingly 

Zoological Gardens would be permissible. 

SECTION Il - niGAMY 

BIGAMY 

It is an offence, punishable with ninety blows, · 

to take a second spouse, and the marriage is 

null and void. Whereas however, it frequently 

happens when a man is heir to two families 

that h~ takes two wives with a view to 

continuing the succession, in ignorance of the law, 

it is provided that in these cases the parties 

shall not be compelled to separate - but, as no 

man can have two real wives, the status of the 

one last married will be that of secondary wife 

(H. A. H. L. vol. XL. pp. 21-24). 

It is by law a capital ·offence for a wife to 
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run aw11y from her husband and marry agam 

if she do so deliberately. If however the wife 

had been beg uiled away, and marries because 

she is afraid to go back, or is married off by 

her seducer, she is merely liable to .transportation 

(v. case of Mrs Chu nee Li jfJH. $ ~ H. A. 

H. L. vol. XX. p. 26). The liability of the wife 

will arise even though the first marriage was 

illegal (H. A. H . L. vol. XL. p. 3). 

If the husband has been away for three years 

and upwards, and during that period nothing has 

been heard of him , it may be assumed that he is 

dead, and the wife may marry again on petitioning 

the Authorities: and it appears that · the wife 

may marry again if -;he has not heard from or 

of her husband for the above space, although 

she knew that his absence was primarily caused 

by the fact that he had been transported -

as in the case of Ylin Ta-hsiao ~-}( /J', 
where a period of five years had elapsed (H. 

A. H. L. vol. XL. p. I). On the latter point 

the law is not clear (cf. Husband and wi/e 

p. I90). The wife will also be only liable 

m a rpeasure if - her husband being away 
C. E. G. .36 
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and alive she marries again wz'thin the 

space of three years - provided she did so 

in the honest belief on reasonable grounds that 

he was dead (cf. R. v. Tolson). 

SECTION Ill - GAM ING. AND GAMI NG HO US ES - PLEASURE 

IIOUSI'S - PROFL IGAC Y I N OFF ICIACS - THEATRICAL 

OFFEN CES - PROPAGATING IMMORAL LITERATURE 

- WITCH CRAFT - I'O ISONS 

GAMING AND GAMING HOUSES 

This is strictly forbidden, though in practice 

prevalent and seemingly condoned. By gaming 

.Rf t.W is to be understood pia ying at any game 

of chance for money or for goods, and a 

peli.alty of eighty blows attaches for so doing, 

while the stakes are to be confiscated to the 

State. Even a friend! y game for a bottle of 

wine is punishable with eighty -blows (H. A. H . 

L. Supp. vol. XIV. p. 3 7), while the dice are 

to be destroyed and the stakes confiscated. 

T o keep a gaming house renders the proprietor 

thereof liable to the penalty for gaming, while 

the house becomes forfeit to the State. 
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PLEASURE HOUSES 

To keep such, if tending to the abasement 

of the general morality, is forbidden under heavy 

penalties. To keep a music hall and an opium 

divan · attached thereto is in any event punishable 

with one hundred blows and three years ' 

transportation - and no drconstances attenuantes 

are allowed (H. A. H. L. Supp. vol. XIV. p. 30) . 

And so m strictness with brothels - the 

brothel keeper ~~· p incurring liability therefor. 

PROFLIGACY IN OFFICIALS 

Such tends to set a bad example to the people -

the more so being on the part of those whose 

duty it is to set a high moral standard. So an 

official who merely spent a night at a music 

hall was punished with sixty blows and the loss 

of his office (H. A. H . L. Supp. vol. XIV. 

p . 30). The satne penalty attaches to the sons 

of those · who possess hereditary rank. An official 

who games or keeps a gaming house (supra) 

incurs a penalty one degree ht:avier than an 

ordinary person. 
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THEATRICAL OFFIQNCES 

Acting is by no means discouraged by Chinese 

Law - the representation of worthy characters 

exercising a beneficial effect on the ~udienee. 

Certain limits · however have been fixed by the 

law with regard to representation, it not being 

allowable to represent on the stage such parts 

as former Emperors, Empresses, famous princes, 

or ministers, under penalty of one hundred blows. 

This law, however, st:-.' '11S chiefly to be honoured 

in the breach. 

Though acting is not discouraged, it is by no 

means considered a very honourable profession. 

So actors . who · purchase the sons or daughters 

of free persons with a view to educate them 

in the profession incur thereby one hundred blows, 

as does also the person . who k11:owingly so sells 

- a middle-man in the transaction incurring one 

degree less punishment. An actor is also under 

personal disabilities as to the marriage or adoption 

of free persons. 
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PROPAGATING IMMORAL LITERATURE 

The author or compiler of an immoral 

publication incurs thereby one hundred blows and 

transportation for life to a distance of 3000 !i. 

If an official so offends, degradation and deorivation 

of office will be the pen~lty. The ·vendors of 

such immoral publication incur a penalty of 

one hundred blows and transportation for three 

years ; and the purchasers and readers incur one 

hundred blows. 

The magistrates and officials generally are 

naturally responsible for the production and 

dissemination of immoral literature, and are liable 

to prosecution by accusation before the Supreme 

Authorities for want of vigilance . in this duty. 

WITCHCRAFT 

· fhls is. nominally punishable with decapitation 

subject to revision ; to write books on the 

subject is· also nominally so punishable. The 

penalty is however gauged by reference to the 

effect of the offence. Were few persons, or 

many, influenced? And if but few persons were 
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influenced, the penalty adjudged will merely be 

transportation. 

W itchcraft forms an Important element of 

aggravation in certain cases : so to murder a 

person with a view to maul or mangle his body for 

magical purposes entails slicing to pieces (v . Jld"urde1~ . 

POISONS 

T heoretically under strict legal supervision. To 

sell poison without first having made due enquiry 

as to the reason · f01' purchase is punishable with 

eig hty blows (H A. H. L. Supp. vol. VIII. 

p . 68). Still it is to be seen in ·nearly every 

stall in Northern China, and the salesmen betray 

no undue inquisitiveness in selling it. 

To purchase a poisonous drug for the purpose 

of killing any person is punishable with transportation 

for three years and one hundr-ed blows. To sell 

such a drug knowing the purpose for which it 

IS bought entails the. same penalty. 

To cultivate and prepare dangerous shrubs, 

or to rear venomous animals - e. g . snakes -

for the purpose of destroying human life entails 

decapitation. 
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To leave poison about where people are in 

tnf habit of going entails transportation for life 

(H. A. H . L. Supp. vol. VIII. p. 67). 

To use poison for purposes of adulteration, 

however good the reason, is punishable, and if 

lives be lost in consequence, heavily - so that 

if it be put into wine to g ive it body, and 

persons are killed thereby, a dealer will get military 

servitude for life (H. A. H. L. Supp. vol. VIII. 

p. 6g). 
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EXCURSUS 

Section I - Land tenure - rights of 
water - accession 

The original right of property in land is tl;tat of the I 
State - not of the Emperor personally , but of 

the Emperor, under law, as the representative of 

the State. In some places also land is held by­

direct grant from the Emperor to military servants 

- this practice dating from a period some two 

or three hundred years back, when the Tartar 

rulers, in disbanding their armies, provided for their 

old soldiers by giving them grants · of unoccupied 

land. The genua], nearly universal, legal tenure 

is however acquired by cultivation - by what 

we should call 'sguatter's right '. Any man may 

enter upon unoccupied land and cultivate it ; and 
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when he has brought it under cultivation, by 

~omg to the District Magistrate, and professing 

himself willing to pay the annual State ground 

tax, he can be registered as legal owner- taking 

out as it is called a hung clz 'z. fi ~ or red 

title-deed, which forms the root of title. He has 

I reclaimed the land , and thereby acquired a right to 

' it, subject to subscription to the general necessities 

of government; and so long as he keeps the land 

under cultivation, and pays his ground tax, it is _ 

his. The land may even be allowed to lie fallow. 

This right in land confers upon the owner no 

special eminence. It is no claim to distinction 

in China to be the owner of r oo,ooo acres of 

waste moors. Consequently, what the owner cannot 

cultivate himself, he lets to otl~rs - but without 

the oppressive restrictions which hold in this country. 

Merely the current value is taken as a deposit, 

with the right to resume ownership by the return 

of the sum given. The taxes, the landlord, as 

registered owner, has to pay, and as they generally 

far exceed in value the inprovements that the 

tenant has to make, the la tter has no ground 

for quarrel. T he tenant is quite free to sell his 
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interest in _ _tbe l <tnd by simple deed, on every 

transfer a tax being of course paid to the Government 

for authorisation. 

: The landlord may sell his estate absolutely, 

and the purchaser by payment of certain fees 

- not too oppressive - then gets a direct 

title, and becomes liable for the State tax. Sale 

with conditions is unknown . The Chinese do not 

understand legal rights giving ridiculous privil eges : 

a ~utcher has a right to ask a person to pay 

for sausages sold , but not to say whether the buyer 

must fry them or eat them raw : so a landlord 

in China, if he sells, must sell , and not dictate 

what the purchaser must do with his property. 

On such sales of land there are occasionally 

prepared documents in some sort corresponding 

to our abstracts of title. But usually merely a 

simple U_!!9~Js.i.Qg _(by ___ deed.)_ for responsibility 

as to ownership and taxes is entered into by the 

vendor and purchaser. Alienations without such 

deeds are viewed with suspicion on subsequent 

sale, and where they are forthcoming it behoves 

a subsequent purchaser to carefully exam ine both 

them and the original ltzmg c!t ' i . 
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lt may be added in conclusion that entail, m 

the strict sense , does not exist ; but where property 

is devised coupled with a condition such as the 

maintenance of ancestral worship it is criminal 

to alienate it. 

R ights of water. - If a man steal the water 

from a reservoir constructed by the owner of the 

land to water his field, the owner may seize him 

as a trespasser, and the fact that he was so will 

be considered in adjudicating on any injury the 

owner may do the trespasser. Nay if the trespasser 

be armed, and in fencing with him, the owner 

kills him, he will be held harmless (H . A. H . 

L. vol. XXX. p. 2 7 - also v . '.Justijiable homiczde 

of trespasse?~). 

R igkts by accession. - Reclaimed washes 

come under the same category as reservoirs 

constructed for irrigation purposes ; but to acquire 

property in · them, report must be made to the 

Magistrate of the intention to reclaim, the ground 

must be measured, and the tax thereon fi.xed. 

Should bal!ks form, the owner of the adjoining 

land can get them added to his property ; but 

he must first have an exact measurement made, 
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dnd report as before - otherwise persons 

carrying off crops therefrom cannot be treated as 

trespassers. 

Section II - Disposition of property 
mortis causa 

There seems to be no absolutely fixed law 

in regard either of inheritance, or testamentary 

dispositions of property ; but certain general 

princ!ples are recognised, which the Court wjll not 

allow to be disregarded without sufficient cause. 

CASE I - DECISION OF LI HSIN-SHUI 

Paternal property equally dz"viszOle between sons 

whether by I 51 or 2''d wife, subfect to claim. 

of I 51 wife for burial expenses, etc. 

In this case, Ho Sheng-chi and the deceased 

Ho Sheng-chung were by the I st venter, and 

Ho Sheng-mao and Ho Sheng -lmi by the 2 nd 

venter, and their fath er seems to have left an 
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estate of 4 7 mu of land to the four in common. 

The principal wife M•s Lo does not appear 

to have had equal affection for all the children, 

but to have g rasped the whole for Sheng -chi, 

not only holding the property, but eventually 

selling it secretly for Tls. r so - the sale being 

in the name of M•s Lo, but really for the benefit 

of SbEmg-chi. 

Now however comes a bad business on the 

part ot Sheng -mao , who , though at first opposing 

his half-brother, seems to have been won over 

by the bribes and cajolery of Mrs Lo and her 

son to their side , and to forgetfulness of his full 

brother Sheng-hui - who is left single-handed 

in the lurch. 

When the case came on, Sheng -chi had not 

a word to say for himself ; but Sheng-mao, 

thrusting himself forward , flourished about, saying 

Mrs Lo was the head of the family and Sheng-chi · 

was his elder brother, that he was quite willing 

that Tls. so should be set aside for M•s Lo 's 

funeral expenses, and that the remaining Tls. 

r oo were still in Sheng -chi 's possession , and had 

not been made away with. 
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We wondered at this, not seeing from where 

Sheng-mao had ·got his surprising knowledge of 

propriety, and unable to reconcile his present self­

abnegation with his previous attack on his elder 

brother, when, hearing an exclamation of disgust, our 

attention was drawn to Sheng-hui who was standing 

there -. - and questioning him, the whole story 

came out as clear as the palm of your hand, 

and Sheng-mao's scheme fell to pieces. 

The fair decision therefore seems to be that 

Tls. 50 should be set aside for Mrs Lo's . funeral 

expenses - for though the sum be more than 

suffiCient, it is a duty of children to provide fgr 

the burial of their mother, and the principal wife is 

entitled to privileges over the secondary wives ; and 

further that the remaining Tls . r oo be divi?ed into 

four shares, and Tls. 2 5 each given to Sheng-chi, 

Sheng-mao, Sheng-hui, and Ho Wen-shui son of 

the deceased Sheng-chung. All agree to this, and 

the case is at an end ; but as quarrelling among 

brothers is not commendable, Sheng-chi and 

Sheng-mao must be chastised according to their 

deserts. Sheng-chi is to pay the various shares . 

per Li Hsiu-shui M. 
C. E . G . 37 
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Note. - The principle laid down IS that at 

the death of a father his property is considered 

1 to be vested in _iill.- his sons f-_quall~, whether by 
' - ------

the . venter of his principal or secondary wife ; 

and although the .e_ri~ipal ~i[~ if surviving has 

a certain right of administration, and a claim on 

the estate for provision for her funeral , the property 

does not vest in her, and may on cause shewn 

be distributed among the heirs; also that on the 

decease of one of the joint heirs, his interest 

vests in his heir or heirs. Further it appears that 

a secondary wife has no claim on. an estate. 

CASE 2 - DECISION OF LI HSIN-SHUI 

Sons, whether oy first or· second venter, must 

share and slzare alike. A jumor should for 

form. yield lzis semor a larger share, 

but tlze senzor should not accept it. 

This is · a dispute between Y ao Wu-chli and 

Yao \ iVu-wei, arising out ot a mistake on the 

part of their deceased father Yao Ta-hua. 

vVu-chi.i appears to have been the son of 
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Ta-hua's first wife, and Wu-wei only ofhis second. 

But although Wu-wei was young then, he would grow 

up afterwards, and Ta-hua having the reputation 

of knowing what was due to his children, should 

not have exalted the child of his first wife and 

abased the child of his second , by leaving the 

first 6f I oths and the latter 4/ I oths only of his 

property. 

And Wu-chu on glVmg the matter full consi­

deration should have set the will aside and paid 

no attention to it, coming to a fair arrangement 

with his brother ; for the maxim "the will of the 

"father should b e respected" was uttered with 

regard to the succession to a kingdom, and cannot 

be quoted by Wu-chu in the matter of family 

succession. 

Nor does the maxim "the younger brother 

" should take the less share of the fruit" apply 

- for it is not said that the elder brother should 

take the greater. 

I do not think however i:ny predecessor was 

right in ordering Wu-chu to pay his brother 

Tls. 2 ,ooo, as this was impoverishing the elder 

to enrich the younger, and his imprisonment and 
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harsh treatment must have troubled Wu-wei. 

However , the misfortune 1s irremediable ; in 

fighting for the fleece they have wounded the 

body. The decision of the Magistrate, that \Yu-wei 

should disgorge Tls. soo, and each rest satisfied, 

appears fair to both. 

We decree therefore that the Magistrate's 

decision be upheld, and the dispute be so settled; 

and we recommend ' both parties to remember 

that further litigation will only lead to the utter 

waste of the family property, and their reduction 

from wealth" to poverty. 

per Li Hsin-shui M 

CASE 3 - DECISION OF CHANG ME!-AN 1 MAGISTRATE 

OF CHUN-AN ·IN CHEKIANG 

Sons, whether by birth or -adoption, preferred to 

daughters, and their claim to inheritance 

ztplzeld even against wr£tten wz"ll. 

In this case Yeh Pi-chien's principal wife, Mrs Li, 

a blind woman, having no sons, but a daughter 

only, married to Yu Chi-wen, Yeh tried to get 
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over the curse of her barrenness by taking a 

second· wife Mrs Hsti - and in his extreme anxiety 

to make provision for the due performance of 

the ancestral rights, adopted Yi the · second son 

of his younger brother's wife Mrs W ang:. 

No sooner was this complete, than the second 

wife conceived and Yeh Pi-chien died, ·leCJ.ving 

a po_sthumous son and a destitute·_ mother ; for 

Mrs Li h<l;d- no -regard tor -the son of the second 

wife or the other adopted son, and caring solely 

for her own offspring , utterly forgot the true line -

h~lping Chi-wen to _ make forcible entrance, and 

when the head of the family, Yeh T e-tsang , in 

the general ·interest turned out the interloper, 

bringing accusations of violence and robbery. 

Thus I\1rs Wang and Mrs Hsti have been 

forced into advancing their claims. 

Going on to the documentary evidence and 

the fictitious deed produced by Chi-wen, setting 

forth that his father-in-law left the four 1nu to 

him by will, it seems unnecessary to ~ecide on 

t~-g~nuine_ _character of the docu.IT)£:nt ; for 

supposing it to be so, although when there 

seemed no great hope of a male line Pi-chien 

r; /t· f, I 

I I 
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was perhaps justified in leaving his property 

to his half-son or daughter, yet as there are 

now both a legitimate and an adopted son to 

be provided for, and the property is scarce 

sufficient to find them food, Chi- wen has no 

business to claim it. 

We set the will aside therefore, and direct 

the heads of the family to draw up an inventory 

of the property, and apply to the Magistrate for 

I 
a deed settling it for the establishment _qLthe _ 

two sons; and if there be any litigation, we will 

see what the penal law will do. 

per Chang Mei-an M. 

Note. - In this case it is clearly laid down 

that male heirs - whether by blood or adoption -

existing, females have no · claim to inherit, and 

that even a written will in their favour will be 

set aside. Also that · children by blood~ 

adoption will be equally regarded. 
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CASE 4 - DECISION OF HU . CI-IE-YEN, PREFECT 

OF NANKING 

Dowry of daughters, and elfect of 11-zarr£age thereon. 

This Is · an action brought against Chia 

Ylin-min, son-iri-law of Chu Chung-fang . 

It appears that Chung-fang, having no direct 

heirs, married a daughter by a concubine to 

Tien-min, giving him a marriage room for the 

purpose, but apparently merely for the term of 

his stay - there is no evidence that the 

provision was meant to be .permanent, the couple 

being one degree removed in consanguinity. 

On Chung-fang's death however, Tien-min, hot 

on the property, moved in with his family and 

took possession, overlooking the fact that Chun­

fang's star had still a twinkle left in it, and 

that it was jumping at a conclusion to at once 

determine that he would have no posterity. 

It is alleged, however, that while alive Chung­

fang gave his daughter the wing of his house 

as dower. But if so, why did she and her 

pa.rtner wait until Chung-fang's death to take 
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up residence? And in the absence of all documentary 

evidence, the allegation must be rejected. 

The representation of the plaintiff, Mrs Chung­

fang nee Hu, appears very reasonable. She prays 

that Tien-min' s claim be not immediately utterly 

rejected ; but that the case be adjourned for 

three months, and that his rights be dependent 

on whether she gtves birth to a son or a 

daughter ; that if it be a son, he take his 

father's property; if a daughter m which 

case she has betrothed her to one Fang -

that two daughters standing m the position of 

one son, the house be divided between the two 

parties. We decree accordingly. 

per Hu Che-yen P. 

Note. - The recognition of the force of dower, 

but the requisition of possession or documentary 

evidence to prove it. 

It appears from this case that· a daughter's 

share in the paternal property is determined by 

her marriage, but that if her father dies 

subsequently without male heirs , the property is 

divided equally between her and the other daughters 
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subject possibly to the rule of hotchpot. As a 

matter of fact however, and indeed it appears 

indirectly from this case, male heirs existing, 

unmarried daughters are nevertheless entitled to 

dower in the proportion of one-half the ·son's 

share ; but it seems that the custom in this matter 

varies in different prOvinces, although the son is 

invariably bound to provide for and obtain the 

marriage of his sisters. 

CASE 5 - DECISION OF MAO TIEN-LAI , PREFECT 

OF PING-YANG 

A brother inherzts if deceased is childless, but, 

although heir, he cannot prevent hzs brother 

alienating the property whzle living, etc. 

In this case, Tsao Hsiao is uterine brother of 

Tsao Chi-hsien. Chi-hsien appears to be childless, 

and in e..asy circumstances ; Hsiao to have two 

children, and to be utterly devoid of property -

covetous therefore of the valuables his brother 

may leave behind him. Chi-hsien selling a piece 

of land belonging to him to the Military Doctor 
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Lo Hung-pao, Hsiao holds that his brother's 

property is his, and outras-eously prevented Hung­

pao enclosing it - and Hung-pao brings an action 

against him. Before this is decided, Hsiao tries to 

influence me [to decree] that Chi-hsien dying childless 

his property goes to his brother. Chi-hsien however 

happens to be alive, and Hsiao has therefore 

no claim - and for attacking the purchaser when 

his attempt to get his brother 's land from him 

has failed, he must be flogged. 

per Mao Tien-lai P. 

Note. - This case lays clown that a brother 

inherits when the deceased is childless, but that, 

although heir, he cannot prevent his brother 

alienating his property while living '. As he could 

have· stopped the sale had his brother inherited 

the land coupled with the condition of maintaining 

the ancestral sacrifices , whether this condition had 

been specific or merely to be implied, the .rlaintiff 

seems to have thought himself justified in preventing 

the transfer-- though there was no such condition­

on the simple ground of the injury to his prospects 

thereby. 
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Section Ill - Trusts 

CASE 6 - DECISION OF YEN HSIAO -HS O, 

MAGISTRATE OF SHAN-YANG 

Relt"gious Trusts - The object of a trust bet"ng 

carrt"ed out, the trust wz!! stz!! be 

Jnat"ntat"ned, etc. 

In this case, Lo Chi-su, a compoui1d of wolf 

and tiger, already convicted at the Prefecture 

of poisoning the country with his venom, on 

pretence of redeeming his offence, makes a 

fraudulent representation claiming a piece of land 

forming part of the demesne of the I-Ising-lung 

monastery , as established by an inscription on 

stone of long standing. The monastery itself has 

been burnt down, but the conditions attached to 

the original grant, as to services, are still fulfilled 

by the priest Tsung-chen in a mat shed, known 

as the Lei-chia-chung farm. Chi-su represents 

further that the aforesaiJ land had been sold to him 

by a person against whom he has a spite -

one Peng Chien-i . 
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Now, supposing the sale to have been regular, 

Chi-su has no right to vent his spite on Buddha·; 

and his conduct in passing from injuring the 

common people merely, to attacking the priests, 

and not satisfied with snapping at men, trying 

to bite at Buddha, shews that the punishment 

inflicted by the Prefect was not enough to 

frighten him. W e must try therefore if the cangue 

will have any effect. 

per Yen Hsiao-hsli M. 

N ote. - Peng Chien-i, it would appear, was 

the person entitled to alienate - supposing the 

trust to have lapsed ; but it is laid down that so 

long as the objects of the original trust are 

carried out, it will be maintained even against 

the representatives of the original grantors. 

Had the services been given up, the decision 

would have been different. 

Note the weight given to the record of the. 

original trust engraved subsequently on a stone 

tablet. 
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CASE 7 - DECISION OF CHI ERH-CHIA, JUDICIAL 

COMMISSIONER OF YEN-CHOU 

Religious Trusts - A bona fide purchaser of 

trust property for ·valuable considerdtion . 

and without notice· will not be 

· disturbed, etc. 

In this case Yang Shih-chin is the purchaser 

by regular sale , witnessed by formal deed, of 

eighteen mu . of valuable land belonging· to one 

Sung. It appears moreover that the land has 

passed through at least three hands - Sung 

having purchased It of one Fang, while before 

this it is alleged that it was owned ·by one Hsiang 

and granted by him to the Kao-lung monastery . 

The black-frocked gentry however held their 

peace when Fang took possession of the property; 

and it is only now after twenty years have 

elapsed that a wandering lronze Chao H:si , 

combining with a disreputable associate Hsiang 

Hsiao-cheng , makes an attempt to get violent 

possession of the property. 

The case has been decided by the Magistrate, 
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but his decision not g1vmg satisfaction the case 

is brought in appeal by Shih-chin. 

F irstly - Having given valuable consideration 

for the property, Y ang cannot be said to have 

wrongfully seized it. 

Secondly - If it be alleged that Sung had 

no deeds to shew for his possession, the priests 

would have been in much the same position as 

to proof oftitle, seeing they gave rio consideration 

for the properi:y. 

Thirdly - Chao Hsi does not appear to be 

the regular representative of the Brotherhood, 

and has no right to appear in the action. 

We cannot reconcile the ignorance of the 

right to the land at the time it was alienated, 

and the knowledge now -- the ignorance of 

those primarily interested and the knowledge of 

their descendants, the ignorance of Fang 's wrongful 

title and the knowledge of Sung and Yang 's 

wrongful titles . Moreover the conduct of the 

shaveling (not contented with the six mu he 

had got) in seizing the opportuni ty to obtain 

violent possession of twelve mu more, is abominable 

and deserving of punishment. 
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We decree therefore that the Magistrate's 

decision be reversed ; and for the nonce holding 

Buddha's staff for him order the bald-headed 

reprobate to be severely flogged. 

per Chi Erh-chia J. C. 

Note. - A bona fide purchaser of trust property 

for valuable consideration and without notice 

will not be disturbed, provided those interested 

had ample opportunity to oppose the transfer 

if they saw fit to do so. But inferentially a 

clefecti/e title. would not hold if the rightful 

proprietors represented the matter within reasonable 

time. Also a bequest to a monastery or temple 

will be interpreted as a bequest to the priests 

specially attached thereto and their successors 

on the spot - not to the Church generally. 

The decision would possibly have been different 

if the temple had been endowed coupled with a 

condition to maintain ancestral worship , and had 

one of the family interested come fmward to 

protest against the alienation. 
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CASE 8 - DECISION OF LIU TIEN-YU, MAGISTRATE 

OF YAO-CHOU 

Pnvate Trusts A bona fide purchaser of 

trust property for valuable cons-iderat-ion 

w-ill not be d-isturbed save on 

'clearest evzdence . etc. 

W ei Cheng-pu, sol)1e years back, appears . to 

have purchased a piece of waste land from 

Chen Huang-lo, without any . claim being raised 

by Huang Chih-chia - who now at length comes 

forward as owner of the property, and builds a 

house on it. 

In support of . his claim, he produces an 

unregistered deed drawn up at the . end of the 

Ming dynasty, the seal on which appears to be 

of the present dynasty. This can scarcely be 

accepted. However as Chih-chia is a poor . scholar, 

we direct Wei Cheng-pu to give him two taels 

as a charity, and at the same time the deed 

must be destroyed lest it be brought in 

question hereafter. 
per Liu Tien-yu M. 
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Note. The title of a bona fide purchaser 

for valuable consideration will not be disturbed 

save . on the clearest evidence ; and doubtful 

docl)ments calculated to afford ground for litigation 

will be ordered to be destroyed, if the Court 

thinks them insufficient proof of the claim based 

on them. Inferentially it is however laid down, 

that . on clear evidence of plaintiff's title , the 

purchaser . would have had to give way. 

Note also that a seal subsequently affixed , 

will not be considered sufficient authentication 

of a document ; and the disinclinacion to admit 

deeds executed previous to the commencement 

of the present dynasty. 

CASE 9 - DECISION OF FANG CHAO -TSUN, 

MAGISTRATE OF LE-SHUI 

Private Trusts - P roperty devised wz"t!t 

condition of maintaining ancestral 

worship cannot be alienated. 

In this case the Chen family had seventy 1nu 

of land dedicated to the maintenance of ancestral 
C. E. G . · 
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worship, each in turn having the management 

of the sacrifices. This had continued from time 

immemorial, the prov1s1ons of the founders of 

the family being such that it was impossible for 

any unfilial son or careless grandson to divert 

the land to other uses, though the family continued 

for one hundred generations. Suddenly an old 

but reprobate graduate Chen Chi-yi, disregarding 

the pious - intentions of his ancestors, greedily 

and avariciously tries to appropriate twenty mu 

to his own ends . This was foolish, for his g rey 

hairs were many ; he was like a burnt-out 

censer at night when day is about to appear; 

little earthly er~oyment was before him, and 

dead he would not have lost the property, for 

if he died without children, would he not in the 

next world have fared with the rest of his 

ancestors sharing alike with them the common 

proviSIOn for their spirits? And although Chen 

A-kuang be a widow, yet she is a member 

of the Chen famil y, and is asserting the great 

principle that the ancestral worship of the family 

should not be neglected. 

'vVe decree therefore that the trusteeship go 
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on as before, each in turn taking it, and that 

the tenants pay no heed to the terms of the 

underhand lease. 

The offender ought to be punished , but in 

consideration of his age and poverty, we excuse 

him his disrespect of his ancestors. 

per Fang Chao-tsun M. 

CASE I 0 - DECISION OF LE YEI-l-Y UAN , PREFECT 

OF CHEN-I-IUA 

Private Trusts It is criminal to alienate 

property devised subJect to condition of 

ancestral worship, etc. 

In this case, it appears that the p8rties Chiang 

Ju-jen, Chiang Hsiang-lin, and Chiang T e-chi are 

all descended from a common stock ; that their 

common ancestor Chiang Shen left I o mu of 

land to be divided between the two branches 

of the family ; that Hsiang-lin represents the 

elder branch, and Ju-jen and T e-chi the cadet 

branch i that the separated branches have g one 

on harmoniously for many years - but have 
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now at leng th fallen out on the point whether 

the land was devised for the ordinary support 

of the devisor's descendants, or the encouragement 

of such of them as might devote themselves to 

study. From want of clearness on this point a · 

battle of rats and bird has arisen. 

According to Ju-j en and Hsiang-lin, their 

ancestor devised the property to the two branches 

to manage, with the duty of maintaining the 

ancestral sacriftces, and further that it is laid down 

in the deed that the land shall be industriously and 

economica ll y cultivated. According to Te-clii, the 

devisor left it for the encouragement of virtue, 

the property in the estate falling to any of his 

descendants who might devote himself to study -

it being laid down in the deed that it should be 

given to the students, lest while following their 

studies they should be in want. . Te-chi took his 

degree last 1 ear, and therefore claims the 

property. But, in the meantime, it appears to 

have been sold by Hsiang -lin and. Ju-jen to the 

Professor Chang-sui, and transferred to him. 

Neither party have any proof, for the original 

deed merely says " to be zealously cultivated' ' 
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and does not say anything about diligently 

studying - the devisor, I am inclined to think , 

knowing how much more necessary property 

would be to common cultivators, than to those 

possessing the resources of their pen. T e-chi 's 

claim, therefore , . is contrary to the intention. of 

the original devisor. Nor are Ju-jen and Hsiang ­

lin without blame ; the property was left to provide 

for the· maintenance of ancestral worship , and 

they had no right to sell it and leave no pro­

vision for the spring and autumn sacri fices . I 

decree that they be flogged for the satisfaction 

of the injured manes of their ancestors. 

p er Le Yeh-yi.ian P. 

Note. - It is here laid down that it is 

criminal to alienate property devised coupled with 

the condition of the maintenance of ancestral 

worship . - . the property in that case being 

considered in some sort entailed ; but it does 

not appear that the 6om2 fide purchaser for 

valua ble consideration 1s disturbed ; therefore 

notice is also taken of two' further. uses, to eiLher 

of which the proceeds over and ·above those 
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devoted to the original trust should be applied -

the maintenance of the family generally , or the 

special support of those who devoting themselves 

·to literature reftect honour on its deceased head. 

Further it is laid down that where there is 

nothing to shew the intention of the devisor, he 

will be presumed to have taken a -common-sense 

view of things, and wished the proceeds of the 

estate to be devoted to the use of those having the 

most need -- and that this generally will bethe 

ig norant labourer, and not the intelligent student. 

CASE I I - DECISION OF LIU HUANG-CHUNG, 

PREFECT OF FOOCHOW 

Advowsons The foundation of a temple 

gzvmg a riglzt of patronage to the founder 

and lzis heirs gives a riglzt indefeasible 

by subsequent benefactors, etc. 

The dispute between Yang-hung and Chang­

mou appears to be as to who should really be 

considered Patron of the Fu-tang-tzu, the other 

matters having ftowed in. The temple appears 
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from the records to have been built by one of 

the Yang family - . the character Yang having 

been introduced into its name to bring them 

good luck. It appears also that it was subsequently 

repaired by one Chang , who, having endowed 

it with lands , claims in_ consideration thereof to 

be considered Patron, and has fu rthermore 

altered the character Yang in the name and 

drawn up new records . 

Now it is evident that there cannot be two 

lords in one temple without continual broils, and 

that one good deed would be the foundation 

of endless misforhme [if this were sanctioned]. I 

decree therefore that the temple belong to the 

Yang family; that Chang take his endowment 

back again , and sell it or give it to somebody 

else ; and as I doubt - seeing that he got 

a rent from the priests of Tls. 3. 20 annually -

that Chang's gift was . altogether a free and 

generous one, I order him to be flogged. 

per Liu Huang-s:hung P. 

N ote. - · The foundation of a temple g iving 

the _righ_t of _ patronage to the founder and his 
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heirs gives a right indefeasible by subsequent 

b enefactors ; although these will be allowed to 

recall their benefactions if the consequent privileges 

of patronage are denied them. 

The summary way in which the unsuccessful 

party to the suit is sentenced to corporal correction 

on apparently general principles may seem rather 

arbitrary ; but in point of fact, the flogging being 

redeemable by a small fine, it amounts to very 

much the same as a decree of costs against him. 

Section IV - Guardianship of infants 

CASE I 2 - DECISiiJN OF CHANG MEI-AN, MAGISTRATE 

OF CHUN-AN IN CHEKIANG 

Guardz"aushz"p of chzldren and property devolves 

on next of kz"n, or fazlz"ng them, on such 

p erson of blood-relatz"onskip as the fa;nzly 

appoz"nt to act, and such appoz"ntment 

cannot zvzthoztt cause shown be 

attacked by collaterals, etc. 

In this case, a son of (the plaintiff) Chu Chun-shih 

had married a daughter of one Yang Ju-tzu: 
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Ju-tzu .and his wife subsequently falling victims 

to an epidemic, left two children, scarcely able 

to walk and still requiring a sheltering wing , to 

the care of their uncle Ju-pin. Afterwards Ju-pin 

died, and his widow Mrs Yu, feeling unequal to 

the guardianship, fell back on the kindred of the 

children - Chu Che-ta (the mother 's family), Yang 

Hung-lo (the ·father's family), etc. -who drew up 

a trust deed, making over the property on trust 

to Yang Hung-ping , an uncle of Ju-tzi1, and 

appointing him guardian . 

This appointment appears to have been very 

proper, as Hung-ping was a man of age and 

position and related by blood to the childn~n ; 

but it is violently attacked by Chun~shih, Yang 

Chun-yang , a member of the family , and She­

-chien, a connection by marriage. 

W e will not enter into their motives; but 

She-chien, being merely a connection by marriage 

can scarcely establish a claim to the guardianship ; 

and we fear Chun-yang 's heat in the matter 

would not be to the advantage o( the children ; 

nor, when we look into the matter, does Hung­

ping appear to have neglected his trust -
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everything 1s still there, nor is there any reason 

for Chun-shih and the others worrying abotit 

the matter. 

W e trust, therefore, that Hung-ping will go on 

with his difficult task of guardianship in the 

spirit in which he has commenced it - so that 

when his wards grow up it may be said that 

the age of devotedness did not pass away with 

Ying and Chui. 
per Chang Mei-an M. 

Note. - The principles herein acknowledged 

are : that the guardianship of infants is 

primarily the duty of the next of kin, that the 

wife will continue in the position of the husband 

on his decease, that if she desires· to be relieved 

of her trust the appointment of a guarc!ian will 

be made by the blood-relations, and that this 

appointment cannot be attacked without cause 

shewn. Also that a connection by marriage has 

prima facie no right to intervene, although in 

case of neglect of the wards or injury of their 

property he might as a remote relative be heard on 

their behalf. 
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CASE I 3 - DECISION OF LI WEN -CI-IANG, DEPUTY 

SALT COMMISSIONER OF THE LIANG-HUAI 

R elatives are the natural guardians of chzldren 

left orplzans, but if shown to be unworthy 

of the trust, a testmnentary disposdion 

gzvmg the guardianshzp to a 

stranger wzll be upheld, etc. 

In this case Yung Jih-hsin , the deceased, the 

son-in-law of Wang Ming -wo, left a son Yung 

Yi-lang, and it is established that Ming-wo was 

a person of vile reputation. 

On the approach of death, Jih-hsin appears 

to have been very anxious regarding the unprotected 

state in which he was leaving his son ; for 

although wiiling to entrust his care to his 

mother-in-law, he was afraid to leave the property 

in charge of his father-in-law -- apprehending, 

· as has happened, that he would seii it. And he 

was wise ; for as a son is the best judge of his 

father, so is a son-in-law of his father-in-law. 

Jih-hsin therefore left his son to the care of 

his wife's family; but falsely representing that he 
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had sold it all, left his property secretly in trust 

to his friend Fang Yung-jen. 

Ming-wo, however, heard of it, and at once 

reclaimed it from Fang ; and in three years ·it 

was all made away with - as Jih-hsin had 

anticipated. 

If we excuse Ming-wo's disregard of his son­

in-law, as a person outside his family, he should 

still have had consideration for the son left by 

his dead daughter. And can this son , who 

having lost his mother when three months' and 

his father when four years ' old, and who is 

entirely dependent on these few mu of land for 

food, raiment , and marriage , be satisfied -

now that all is dissipated, and he has nothing 

left to cling to? 

It appears that the portion of the estate which 

has· been sold is utterly gone, but about half 

the property has been mortgaged and can be 

recovered . We decree therefore that Ming-wo's 

property be disposed of and applied to the 

redemption of the recoverable property; that it 

be given to Fang Yung-jen in trust for the 

orphan as his friend desired, and be handed 
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over to Yi-lang when he comes of age; and 

we order that Ming-wo be flogged for disregarding 

the dead and injuring the living. 

p er Li W en-chang D . S. · C. 

Note. - Relatives are the natural guardians 

of children left orphans, but if £t zs shown that 

they are unworthy of the trust, a testamentary 

disposition giving the guardianship to a stranger 

will be upheld.; otherwise it would appear tht... 

trustee so appointed cannot resist their assuming 

the guardianship and taking possession of the 

property. 

Note also that the purchasers of the alienated 

property in this case are not disturbed, although 

it is admitted the land was improperly made 

away with. 
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APPENDIX I 

EVOLUTIO N OF LAW OF MARRIAGE 

The records are necessarily imperfect, but there 

is little difficulty in evolving both th e manner and 

the reason of the law. 

In the earliest times, utter savages, clothed in 

skins and · dependent for food upon th e frui fs they 

could find in the forest, a nd the an imals, scarce 

more bestial than themselves, they co uld entrap by 

craft or strength, each for himself wandered through 

the jungle. When two of opposite sex .should chance 

to meet, the reproductive instinct, exci ted by the 

chance rencontre., would b,e satisfied without further 

formality - a nd they would probably go their way 

either immed iately o r shortly afterwards. Some of 

the unions would be more permanent howeve r, and 

in their duration the lesso n of the advantage of 

mutual aid would soon be learnt. 
C. E. G. 39 
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The next stage would be the association of these 

wandering individuals for the capture of some animal 

too strong for one alone to overcome. Ba nds would 

be formed which would wand er through the woods 

t ogether in search of game. 

By degrees the benefit of living in commuuities 

would impress itself upon them. Some could go 

abroad and hunt, while th e others prepared the 

skins . for clothing, guard ed th e stores of roots and 

nuts, collected fu el, and prepared the suppers of 

the tired hunters when they returned t o the lairs 

in which they lived. 

Eventuaily the in ore intelligent would become 

disti nguishe d from their fellows, directing the chase, 

and superintending the d ivision of the spoils; and 

from the mutual jealousies of these chiefs it would 

come that one of thei r number would be considered 

head of all. 

Such would appear to have been the case in the 

pe riod in qu est ion, whether Fu H si signifies one 

in div idual or is merely a ge neral name for the leaders 

at that period - a n immaterial p oint. The attention 

of the ruler or succession of rulers a t that period 

appears t o have bee n directed to the necess ity of 

making so me arrange ments t o remedy the evils the 

causa teterrima belli was ever causin g. F or now living 

together in g roups with the women round the m, 
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it would happen from time to time that the same 

damsel would at the same period attract the notice 

of several braves, with the result that there would 

be a fight for her possession : perchance there would 

be no fight, but the chief would most coolly appropriate 

all the desirable women within the group to himself. 

In either event the result would be turmoil and 

discontent. · 

Fu Hsi, as a way out of the difficulty, decree d 

that no marriage 'should take place within the various 

groups or families: they must look outside for their 

wives: the women born in the family were taboo 

to all belonging to it. But the times were not y et 

ripe for civil marriage ; and each union was accordingly, . 

in the vast majority of instances, a ra pe - but a 

rape permissible ·only up on those outsid e the g roup. 

The family might within itse lf live at peace . 

It is fabled that the same ruler instituted the 

Hundred Surnames still existing (upon which the 

well-known child's primer is found ed), dividing the 

trib es into a hundred famili es, and g ivin g each the 

name their descendants still bear. This is extremely 

doubtful, for numbers in early Chinese hi story were 

rarely specific - 3, 5, ro, roo, rooo, roooo, mean 

all, everyone, and not the exact number - so all 

therefore that can safely be attributed t o the Fu 

Hsi in question is that h e cause d th e va ri ous clans 
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t o adopt 1;he names of their chiefs and made their 

own wo men taboo to them. 

F ights would still go on, but not to the same 

extent ; for the cl ans would no longer care t o retain 

women that coul d be nothing to them, and would 

make them over t o those who came to seek them, 

wit hout a fi ght - p rovided the claimant purchased 

the right t o make her addresses by a sufficient 

offerin g of game. 
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ANALOGY BETWEEN THE CHINESE AND 

OTHER SYSTEMS - ESPECIALLY AS 

REGARDS ROMAN LAW 

To trace analogies between th e Chinese and othe r 

civilised systems of law, is t empting, interest in g, 

and perhaps not unprofi table. Compared even with 

modern European systems, many strikin g similarities 

may be remarked: but perhaps more genuin e ana logies 

may be traced if a comparison be made with systems 

of an early period. And this is very natural, for as 

compared with China t!'ie tendency in other civilised 

countries has been 'change'. By 'change ' of course 

is not necessarily implied 'progress' , but alteration 

of ideas and thought - possibly disruption. And 

changes in the law have naturally been synchronous 

with changes in th e gene ral conditions. 

For the sJ.ke of illustrat ion, China may be 

represented as having moved - it may be slowly, 
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but eve r onward - in the same straight line. Other 

civilisations originally moving in nearly parallel line 

with China have some of them ever so progressed-'­

but, for the most part, at various points have diverged 

at lesser or greater angles. And so the divergel'.ce 

between China and its system and oth.er existing 

systems is at this period great indeed. 

It is accordingly to an early representative system 

that refer ence for purposes of analogy may most 

fruitfully be made. Roman Law is a subject, a 

knowledge of which - more or less - is pretty 

general; it is therefore proposed to contras't this 

system a nd the Chinese in somewhat superficial 

detail. 

It will surprise many to learn the number of 

similarities between the Law of Rome - more 

especially at its maturity - and that of China. 

Prior to the period of Roman legal maturity a few 

simple analogies may be traced with a similar epoch 

in Chinese Law. So may be noted the general 

resemblance of the puplications prior to the present 

Chinese Code, and the Edictunz Perpetuum: and of 

the earlier attempts at codification in China, and 

such publications as th e Codex G1'egorianus. 

It is howeve r as aforesaid in the period of legal 

maturity of both states that most striking analogies 

will be fou nd. So aft he start th ere is the resemblance 
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in the manner by which the present Chinese Code 

at its inception and Justinian's Codes were formed 

respectively (v. preface to original Chinese Code of 

present dynasty A. D. 1647) - in either case a 

solicitous Emperor being aided by distinguished 

scholars. And of other likenesses in this connection: 

between the discouragement of publications additional 

to the Chinese Code (save by authority), and such 

m Rome: between the L i, a nd enactments 

supplementary t o the Justinian Code : betwee n the 

respective manners of legislating by edicts , decrees, 

and rescripts. 

And next of the stated law - the comparison 

being also chiefly with mature Roman L aw: As regards 

the law touching rel-a tionship in China and th e 

conditions prevailing between parent and child (the 

doctrine of potestas being highly developed in China 

- cf. filial piety), husband and wife, mas ter a nd slaves 

and freedm e n, master and pupil - a nd again on 

such general points as adop tion, and copa rtnership of 

relations in the family esta te. A gain as regards the Law 

of Property, many of the Chinese principles hereo n 

resem ble the R oman, eve n t o such comparati ve ly 

minor points as accession a nd allu vion - but th e 

n ature of th e va rious estates in ge neral d iffe rs. 

Further touching con lracts generally : there arc 

mutu2.l i- esemblanc es In the princi ples, such as 



616 ANALOGY BETWEEN THE CHINESE AND OTHER SYSTEMS ETC. 

agreement, fraud, duress, and the mode of regarding 

the doctrine of consideration: and there are additional 

rese mblances between the respective varieties of 

contracts - contracts re, verbis, literis, and consensu, 

all exist in Chinese law. Agency is however fully 

recognised in China, whereas it was not so in Rome· 

Again, as regards delicts, there is the same distinction 

in both systems between wrongs to the person and 

wrongs to property - between injuria and damnum 

injuria. And there is also in this connection an 

analogy in the manner in which, according to both 

systems, a slave was assimilated to property. Again, of 

specific offe nces, there is the same comprehensiveness 

of the offence oflarceny- touching e.g. embezzlement: 

between tao ~ or larceny in China, and furtum 

in Rome: there is even the close analogy between 

the general division of the offence in both systems­
between cft'ieft tao ~ ~ (tao by stealth, theft) 

and clz'iang tao :f;t ~ (open tao, robbery) in China, 

and furtum marufestum or nee manzfestum in Rome. 

As regards procedure and administration there are 

also points akin: of administration, perhaps between 

the clt'eng sften cfti!t kuan jjk ~ Z 1[f or sitting 
magistrate in China, and the judex- and the remedies 

for injustic e lying against both functionaries: of 

procedure, certainly in such points as appeal - in 

both states the appeal resting ultimately with the 
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Emperor, but commonly with a select Board (the 

Judiciary Board in China, the consistorium in Rome). 

Finally there is the general position and condition 

of the professional class in China a t the present 

day - not very dissimilar to its position in Rome 

prior to Diocletian. 

Such are a few of the analogies between two at 

first sight very different systems. But the comparison 

is not intended to be pressed too closely, or possibly 

two or three very incorrec t conclusions \vill be 

evolved by the ingenious - for instance, that the 

Chinese system is behind the times : or possibly 

. even that China has been much indebted to R ome 

1or vice versa. No, the curious points arc not th ese, 

put this - that two races shut off from each other 

sj'wuld have thought and moved much alike. The 

Chinese system is not behind the tim es of China -

bl'lt is admirably suited to them; nor is the syste m 

ari ancient curiosity or relic but the evolved 

production of 4000 years. 



APPENDIX Ill 

LIST OF CHINESE WORKS RECOMMENDED 

TO THE ATTENTION OF THE STUDENT 

TITLE ETC. 

CODE, ETC. · 

Ta Clt'ing Lit Li * m :{f i9ij 
"The Fundamental Laws and 

"Supplementary Statutes of the 

"Ch'ing (present) dynasty". 

Reference to the followin g IS also 

instructive: -

Ta Clt'ing Lit * m :{f 
"The Fundamental Laws of the 

"Ch'ing (prese nt) dynasty"- or 

original edition of the Code. 

REMARKS 

The lates t 
edition should be. 
procured. 

An edition with 
preface by the 
Emperor Shun 

1 Chih 1 bearing date 

I 
circa 1646,is fairly 
easily procurable. 
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TITLE ETC. REMARKS 

CODE, ETC. (CONTD.) 

Ta Ch'ing Hui T ien Tse L i -}c 

m~~ Rd i9iJ 
"The Official Practice of the 

"Ch'ing (present) dynasty". 

Lii Li Pien Lan $ 'f91J 1J! 'jl 
"A convenient exposition of 

"the Fundamental Laws and 

"Supplementary Statutes". 

By Ts'ai Feng-nien ~ ~ &:f 

Reference to special Provincial 

Statutes is also most desirable e. g .: -

Ao Tung Sheng Li Hsin Tsuan 

"The Statutes (specially) applicable 

"to the province of Kwangtung". 

By Huang. Er~-t'ung Ji ~ m 

Prima facie · a 
work of import. 
Many editions are 
procurable. 

A useful work , no t 
eas il y p rocurab le. 
Th ere is a good 
edition circa I 859 . 

An old work­
circa I846 - but 
other publi cat ion s 
of the kind are 
procurable. 



LI ST OF CHINESE WORKS (CON'l'IJ.) 

TITLE ETC. 

RULING AND EXPLANATORY 

CASES:-

Hsing An Hui Lan ]ftj ~ ftl. lj€ 
" Collection of Ruling Cases 

"decided by the Judiciary Board". 

(Published by Authority). 

By Pao S hu-yi.in il\PJ it ~ 

Hsing Pu Pi Cftao ]ftj '$ J;~ fl~ 
"Rulin gs of the Judiciary Board". 

By H si.i Lien 1ff fJl 

Referenc e to special Provincial 

deci sions rs also most important 

e. g .: 

Ao Tullg C!t'hzg Au Clt'u Pien .Jf 
Jjtjft ~ 191~ 

"A compilation of K wangtung 

"Leading Cases" . 

By Chu Yi.in =* ;f'! 

REMARKS 

An essentially 
impm:tant and 
standard work , 
of which various 
editions are pro­
curable. 

An old work­
circa I 834 - hut 
is important and 
instructive. Fairly 
easily procurable. 

An old work­
circa I 828 - but 
other publications 
of the kind are 
procurable. 
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TITLE ETC. 

CJRCULARS, ETC.: -

S!zuo T'ie!z L ei P ien ~ tM ~ ¥J 
"Circulars Classified". 

By Tai Tun-yiian :lt ~ 7G 

Tzi1 Clzi!z Hsin S!w ~ '{fj gf=Jr if 
"A Key to Correct Administration" 

C/t'u Fhz Tse Li Tu Yao ~ 7f 
!(lj ~J JjJ ~ 

"A synopsis of the L egal 

"Punishments". 

By T s'ai F eng-ni en ~~&f.. 

. , REMARKS 

A vade-m ecu11t 
for magi strates . An 
instruc tive work: 

I 
old - circa 1835 
- but not out-of­
date. Fairly easil y 
procurable. 

T his work migh t 
al so he entitl ed 
'Straigh t Tips to 
'Offic ials' . It is im ­
portant and valu­
able for re ference. 
There are many 
editions ; and it is 
eas ily proc~ rahl e. 

A standard work 
- circa I 86o -
in tabu lar form. 

In addition to a p erusal . of works such as th e 

ab ove, th e Citing. Pao }jf: fli or "Peking Gazette" 

should be constantly stu d ied. 





INDEX 

ABDUCTION, 372-38 I 
· 'abduct is worse than to kill', to; phrase explained, 37 3 
complete, offence when, 372 
force, effect of using, 372 
forcible, phrase for, 372 
foreign er concerned, application of law where, 380 
ignorance of fact, no excuse, 374 
intention, honourabl e, no excuse, 373 
joint, 377-38 I 

accessories, treatment of, 378 
mitigation, considE:rations for, 379 

mitigation, considerations for, 376 
regard, woman no claims to, 376 

instances of, 376 
intimacy, question of, 377 

return of woman and delivery up to 
justice, 376, 380 

prinCipal and accessory, distinctions 
· between, 380 

numbers engaged, points as to, 377 
penalty for, 372 
right, in a measure a, no excuse, 374 
slave of a relation, abducting, 374 

do. of an outsid er, do. , 374 
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ABDUCTION (contd.) 
variations in offence, .372 
wife, abducting a former, 374 

ABSENCE OF MALICE, 4I 
proccd ure where, 4 I 

ACTS OF GRACE, I I5-I 3l 
what 9-nd wh en, I I 5 
effect of, 

at what period efficacious, I 17 
branding , when to be inflicted, or renewed, 

or re moved, I29- I30 
capital cases commuted to fine, amount of 

la tte r, II8 · 
principal pardoned . under, effect on 

accessories, I I 8 
offenrt!s excepted from operation, 

d '. ffer with the Act, r I8 
'1st of, I24-I29 

of; ences excused, 
list of, I 20- I 22 

offences excused after bambooing, 
lis t of, I22-I24 

Adoption (v . Parent and Chzld) 
ADULTERY, 369-370 

consent of husband, effect of, 369 
mourning , during a period of, 370 
officials, by, 370 
penalti es for, 369 
virtue of Chinese women, 370 

AD VO WSONS, 598-6oo 
patronage, right of, 599 

subseq uent benefactions, effect of, upon original 
g rant , 6oo 

AFFRAY, 454-459 
sig nificanc e of the term, 454 

fir e-arms, use of, in, 458 
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AFFRAY (contd.). 
abuse, after, 459 
hazard, at, 458 
self-defence, in, 458 

killing in, 454 

625 

aggravation, considerations for, 456-457 
family fight, questions arising in a, 458 
mitigation, considerations for, 457 
participation, what may constitute active, 456 
relationship, effect of, 45 8 
responsibility, apportioP-ment of, 45 5-456 

in premeditated fatal affrays, 45 5 
in unpremeditated do. , 45 5 

AGEo 98-103 
mode of reckoning, ro2-ro3 

considera:tion, special, m favour of aged 
offender, 103 

Aged offenders, 98-99 
consideration shown, 98 

reason for, 99 
a pettifogger sent . to the hulks; 99 

'.fuvenile offenders, 99-I02 
consideration shown, 99- r oo 

extends to capital penalties, roo 
rule herein that of common sense, IOI 

compulsion, effect of, ror 
lad a rie'er-do-well, ror 

branding riot usually employed, roo 
special treatment in and around Peking, roo 

where inflicted, I oo 
Aged offenders (v . Age) 
APATHY OF CHINESE IN PRESENCE OF CRIME, 

lntro. p. LVIJ 

APPEAL, 2I 

Throne, right of petitioning, 2 I 

when, 21 

C. E . G. 4 (-' 
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APPEAL (contd.) 
'unjustly', meaning of, 2r 

ARMS AND AMMUNITION, MAKING, POSSESSING, AND 
TRAFFICKING IN, 4i6-479 

distinctions regarding, 476-477 
fire-arms, concerning, 476 

cannon, making and possessing, 477 
Manchus, special treatment accorded, 478 
wild beasts, for protection against; special 

treatment, 478 
gunpowder, penalty for making, 478 

selling, penalty for, 479 
military equipment, articles of; making and 

possessing, 479 
ARSO N, 442-448. 

accidental conflagration, 445-448 
another offence, during cor:nmission of, 445 

larceny for in stance, 445 
another offence, resultant upon, 446 
pure and simple, in case of accident, 447 

monuments, setting fire to, 447 
own house, do. , 447 
special liability, in case of, 447 

junk, setting fire to, 448 
attempted, 448 

intent to attempt may be inferred, 448 
considerations regarding, 442 · 
P. Xtinction of fire, neighbours assist at; penalty 

when, 444 
injury, effect of resulting, 444 
intentional, 442 

intent , how gauged, 442 
loss of life, effect of resultin g, 444 
obj ect set fir e to, di stin ct ions regard ing, 442-443 

crops, standing; . se tting fir e to·, 443 
haystacks or barns, do. , 443 
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ARSON (contd.) 
own house, setting fire to, 442 
public buildings, do. , 443 
stores, setting fire to, 443 

do, , military, do. , 443 
scope of offence, 442 

ARTIFICIAL R ELATIONSH IPS, 202-216 

examples of, 202-203 
(v. Master and Pupil; Master and Servant ; etc.) 
A SSAULT, 346-355 

considerations concerning, 347 
definitions regarding, 348 
essentials for, 346 
scope of, 346 
· aggravated assaults, 349~352 

fatal, 350 
intent t o merely kill, with, 350 

do. murder, with, 35 I 
privileged locality , within a, 351 
serious bodily harm, causing, 349 

common assault, definition and explanati on 
of, 348 

'disable', 'disfi gure', 'ma im '; signi ficance 
of, 332-333 

distinctions regarding, 352--353 
rela tionship, influence of, 354-355 

principal assaults into which ente rin g, li st 
of, 354 

officials, assaults on, 3 55 
privilege, perso ns of; assaults on, 354 

time, limit of, 347-348 
variations in , et c., 347-348 

weapons, importance of, 3 5 z 
distinctions regarding, 3 52 

Autumn Assize ( v. Revision) 
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BARRATRY ETC., 5I2-5I3 
discouraged, is, 5 I 2 

information, drawing up an untruthful, 5 I 2 

maintenance, and; case of, 5 I 3 
BARRISTERS, NON-EXISTENCE OF, Jntro.pp. LVJJI, LX 

B IGAMY, 560- 562 
absence of husband, effect of, 56I 

presumption of death, 562 
family succession, with a view to, 560 
wife runs away· and deliberately marries 

again, 560-56 1 
where wife has been beguiled away, 56I 
or marries because she is afraid to go back, 56I 
or is married off by her seducer, 56I 

BREACH OF TRUST, 424-426 
leni ent treatment of, as between private 

perso ns, 424- 425 
examples and cases, 424- 425 

theft, distinction between and, 424 
(v. also Embezzlement) 
Brigandage (v. Larceny) 
BROTHERS, 200-202 

distinctions, 200 
sons of same mother by different fathers, 202 

killing a younger brother, 200 
extenuating circumstances, zor 

BURGLARY, ETC., 440-442 
non-existence of the offence, 440 

breaking and entering, construction of points 
as to, 44I 

dependent on whether or not an offence was 
committed, 44I 

entry, the, as a question of aggravation, 44I 
(A~E, MANNElZ OF CON~IDERING A, I I-I3 

circumstances, how considered, I I 

czrconstances attenuantes, I 3 
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CASE, MANNER OF CONSIDE IUNG A (cmttd.) 
judge, duty of, I2 

leading case, definition and explanation · of, I 2 

lower Court, duty of, r 3 
no provision exactly applying, I 2 

no prov1s1on in Code, I 2 

points considered , I I 

Supreme Court, duty of, I 3 
Censorate (v. 'Judiciary Board) 
CHEATING AND SWINDLING, 435-438 

cheating, treatment of, 43 5-436. 
·special do. at Peking, 436 

distinction between, 435 
swindling, examples of, 437-438 

do. , treatment of, 437 
Christianity (v. H eresy) 
CIRCONSTANCES ATTENUANTES, 86-92 

when all owed, 86 
examples, 87 

( v . Case. mamter of considering a; Commutation; 
Delivery up to justice ; etc.) 
Circulars of 'Judiciary Bom-d (v . Rruision- Generally) 
CLAN FIGHTS, 459-462 

South China, prevalent in, 45 9 
treatment of, 460 

instance of, 46 I 
what · constitutes a, 460 

C LAN SY_STEM, lnt1'0. p. LV 

CODIFICATION, PROCESS OF, lntro. pp. XL-XLI 
Kao Tsu of the Tangs, sys tem of, XL I 
Li Kuei, system of,· XL 
Shih-Huang-ti , do . , XL 
Shun, do. , XL 
Yung L o, do. , XLI 

COINAGE OFFENCES, 482-484 
alloying a base wi th a precious metal, 48 3 
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COI NAGE OFFENCES (contd.) 
casting iron , leaden, tin, or zinc cash, 483 
circulation of bad coin, 484 
cl ipping or filing copper cash, 483 
counterfeiting copper cash, 482 
manufacturing dollars, 482 

do. sycee, 482 
preparations, effect of making, 48 3 

mould, making a, 483 
v,:ashing a base with a. precious metal, 48 3 

COMMERCE, AND OFFENCES AGAINST, 541-557 
conduct of, 542 

discipline, is under, 542 
but is not unduly fettered, 542 

'free trade ', Chinese understanding of, 542 
local Authorities, powers of; touching, 541 

law concerning is meagre, 54 r 
local regulations, 543 

( v . Commercial g amblz'ng; Licensed brokers, etc.; Smugg­
ling; Trade combinations, etc.; Usury and Debt ; etc. etc.) 
C OMMERCIAL GAMBLING, 547 

buying and selling for the account, 547 
corn exchanges, establishment of, 547 
paying differences, 547 

Commission of anothe1' offence after sentence pronounced 
(v . Several offences, commission of) 
C OMMUTATION, 83_:_13 I 

reasons for, 83-84 
effect of, ordinarily, 8 5 

very varied, 8 5 
accidental homicide or 111J ury, 8 5 

extenuating circumstances, 86 
seve ral statutes may be p leaded in, 86 

Special commutation in homicide, 9I-92 
where offende r dies in prison before case 

se ttled, 91 
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COMMUTATION (contd.) 
(v. also Acts of Grace; Age; Circonstances 
attenuanies; Delivery up to :.Justice; Lunacy; 
jlfitigation; P lzysical disability; Privilege, etc.; Sole 
Representative; Women ) 
Complaints (v. Informations, etc.) . 
CONFLICT OF CHINESE AND TARTAii' L AWS, lntro. 

pp. L-Ll 
a difficulty, L 

and not an imaginary one, LI 
CONFRONTATION OF OFFENDERS, 41-44 

Parties apprehended etc. witlzin different ;urzs­
dictions, 4I -42 

procedure con'cerning, 4 I 
distance, effect of, 42 

Party stil[ at large, 42-44 
procedure concerning, 42-4~ 

in capital cases, 44 
in joint larceny, 44 

CONSISTENCY OF CHINESE LAW, lntro. p. · LXIII 
CONTEMPT OF COURT, 493-496 

comprehensiveness of the offence, 496 
status, effect of high, 495 
varieties of, 493-495 

cftz'a clzih, significance of the t erm, 493 
examples of, , 494 

wei chilz, significance. of the term, 493 
examples of, 493 

COPYRIGHT, 548-549 
chiefly for official publications, 548 

instance of, 548 
Corners (v . T rade Combinations, etc.) 
COURTS, SYSTEM OF, 7-9 

concurrent civil ·and criminal jurisdiction, 8 
exception to, 9 

gradation, gradual, 8 
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COURTS, SYSTEM OF (contd.) 
] udi ciary Board (also q. v.), 8 

rese n1bles Court of Appeal, 8 
lowest Court t o• be first addressed, 7 
magistrat es, number of, 9 
revisio n, 8 

Cremation (v. Dead, offences against tfte) 
CR!kf!NAL L A W,RE VIEWOF THE,lntro.pp.LXI-LXIII 

comrnen taries on, LXI I 
good features of, LXII 
importa nce of, relative, LXII 

C USTODIAN OFFICIAL, DEF!JVITION OF, I35 
DEAD, OFFENCES AGAINST THE, 534-540 

cremation, illegality of, 540 
Miaotzi:i, exists atnong the, 540 

desecrating ancestral tablets, 540 
of another person, 540 

desecration . of coffins, g raves , and ceme­
teries, 5 36-540 

breaking open an un buried coffin, 5 36 
what constitutes 'breaking open', 538 

do. 'seei1'lg the corpse', 5 38 
breakin g open a tomb, 538 

essentials of the offence, 538 
ancient worthies, in case of, 5 38 
ancestral cemetery, do. , 538 

turning such into cultivation, 539 
barrow, in case of an old, 5 39 
Impe rial tombs, in case of, 538 

mitigation, reasons for, 539 
digging in another's cemetery, 536 
opening a coffin after it has once b een closed, 5 37 
relati onship, effect of, 5 37, 5 38 

making away with corpses, 535 
esse ntials of the o ffence, 53 5 
exampl es of do. , 535 
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DEAD, OFFENCES AGAINST THE '((:ontd.) 
ordinarily, 535 
principals and accomplices~o another offence, 

in case of, 5 36 
relations, in case of, 5 36 

post-mortems, 5 34 . 
Debt (v. Usury and Debt) 
DELIRIUM, 96-97 

effect of, 97 
usually no excuse, 97 

exceptions, 97 
DELIVERY UP TO JUSTICE, 88-91 

mitigation, a consideration for, when, 88 
when to be made, 90 
effect· of informing accessory causing arrest of 

principal, 9I 
effect of injury to life or limb, as toucuing 

delivery, 88-89 
do. irreparable injury, as touching de-

livery, 90 
do. parental relation, do. 91 
do. relations delivering offender, 89 

DESIRE TO RECONCILE LAW ·AND '.JUSTICE, Jntro. 
p. XLVIII 

D~tective.Y,1 (rivate (v. Police~ etc.) . 
Different ·JU1'zsdzctzons, partzes apprehended within 

(v. Confrontation of offenders) 
DISP'OSI:riON OF PROPERTY MORTIS CAUSA, 575-586 

paternal property, how divisible, 575, 578 
daughters, sons ·preferred to, 5 So 

do. , dowry of, 58 3 
joint-heir, death of; effect of, 578 
junior and senior, formality between, 578 
principal wife, right of, 578 
secondary do. , do. , 578 

DISTINCTIONS, DESIRE TO DRAW, JJZtro. p. XLIX 
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Divorce (v. Husband and Wife) 
DYKES, CUTTING PRIVATE, 489 
EMBEZZLEMENT, 423, 424-429 

Government funds, of; distinctions regarding . 
(z'nfra), 426 

lenient treatm.ent of, as between private persons, 424 
examples and cases, 424-426 

official employes, by, 426 
theft, to be distinguished from, 423 

do. , distinction between and, 424 
Appropriation etc. of Government funds, etc., 426-429 

distinctions regarding, 426 
objects, official; appropriation by officials of, 429 
penalties for, scale of, 427 

refunded, where loss is, 427 
severe treatment for uncontrollable losses, 428 

instances of, 428 
ENTAIL , 574 
ESCAPING FROM PLACE OF PUNISHMENT, 5 I 3-5 I4 

prison, from, 5 I 3 
collective disturbance, 5 I 3 
release of other prisoners, and, 5 I 3 

transportation, from, 5 I 3 
penalty for, varies with number of days 

absence, 5 i 3 ( 
mitigated capital penalty, where offender is 

::;erving ·a, 5 I4 
term starts anew, 5 I4 

Eunuclzs, Imperial ( v. Privilege) 
EVIDENCE, I5-I7 

disabilities to g ive, I6 
enquiry to check, r6 

not a post-mortem, 16 
judge, duty of, in extracting, 16 

may reject, I6 
prisoner may give, 16 
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EVIDENCE (contd.) 
prisoner, illiterate, deposition of, I6 

EXAMINATIONS, LEGAL, fntro. p. LXI 
Excusable homicide ( v . Homicide) 
Execution of Sentence ( v. Sentence) 
EXTORTION, 43 I-433 

treatment of, 43 I 
larceny, in case of, 43 I 
officials,' do. , 432 
relationship, do. , 43 I 
'squeezing ', in cases of, 433 

FALSE" ACCUSATION, 500-5 IZ. 
capital offence, charging a, 503· 
'charge falsely', to; phrase for and meamng 

of, 502 
convicts, charges by, 5 I I 

exaggeration, effect of, · 507, 509 
is the custom not the exception, 5 r I 

judicial officers, charges against, 5 ro 
do. , do. by, 5 I O 

member of accused's family dies in consequence, 504 
do. do. dies en route to 

place of punishment, fal se charge that a, 505 
nicety of law concerning, 50I 
petty offence, charging a; 502 
poverty of accuser, effect of, 504 
several cha rges, case of, 506-)09 

where graver are false, 507 
do, do. true, 506 

calculation of penalty herein, 508 
reason for rule, 509 

several persons charge d, case of, 509 
'transfer sentence', to; phrase for and mean1ng 

of, 502 
transportable offence of mild nature, charging 

a, 502 
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FALSE ACCUSATION (contd.) 
transportable offence of grave nature, charging 

a, 503 
F ALSE PRETENCES, OBTAINING PROPERTY 

UNDER, 429-430 
treatment of, 429 

public property, in case of, 429 
relationship, in case of, 429 

FATHERS AND MOTHERS-IN-LAW, ETC., I96-I98 
daughter-in-law hurts a father-in-law, I96 

do. kills a mother-in-law, I96 
under conditions of extenuation, I97 

father-in-law kills a son or daughter-in-law, I97-I98 
mother-in-law kills a daughter-in-law, I97 

duration of the tie, I98. 
Felonies, the Ten (v . Offences, division of) 
Fines and Forfeitures (v. Punishment) 
Fire-anns, effect of using (v. Homicide; Affray; 

also incidental references- 'Justifiable homicide, etc.) 
F ORGERY, 438-440 

treatment of, 43 8 
official documents, of, 438 

do. seal or signet, of, 439 
rdation:;hip, effect of, 440 

'counterfeit', to; explanation of expression, 440 
FORNICATION, 367-368 

aggravated, instance of, 367 
mourning, during, 368 
officials, by, 368 
penalties for , 367 

F RAUD , 430-43 I 
treatment of, 430 

officials, in case of, 430 
Fu HSI, l ntro. p. XXXIX; App. l. 

existence of, question as to, App. l. 
marriage, institutes, I ntro. p. XXXIX; App. I. 



GAMING, 562 
meaning of, 562 

INDEX 

penalty for, ordinarily, 562 
friendly game, in case of a, 562 
gaming house, keeping a, 562 

Government funds, appropriation, etc., of (v. 
Embezzlement) 

Graduates (v. Privzlege) 
GUARDIANSHIP OF INFANTS, 600-605 

devolves upon next of kin, 6oo 
unless unworthy, 603 

when testamentary disposition to the contrary 
will be upheld, 603 

HAN DYNASTY, THE, fntro. p. XXXIX 
Hardener! Offenders (v. Previous Conviction) 
HERESY, 526-529 

varieties of the offence, 526-527 
ancient law, examples of the, 527 

magicia,ns etc., punishment for, 5 27 
Christianity, provisions concerning, 5 27 

recantation, -mode of, 528 
after a relapse, 528 

HOMICIDE, 221-345 
extent of subject, 22 I 
family, killing several of a, 22 5-229 

distinctions herein between deliberiJ.te homicide 
and homicide in resisting arrest, 228 ' 

essentials for application of rule, 226 
position of respective parties, 226 

both parties on same footing, 227 
offence of slain due to slayer, 227 

relations included, what, 229 
fire-arms, effect of using, 234-236 

objections to, 234 
when mitigation allowed, 234 

mode of killing, effect of, 223 



INDEX 

HOMICIDE (contd.) 
burying apve, etc.; 224 

relationship, effect of, 222-223 
sfta, to kill; significance of, 22 I 
time, limit of, 229-234 

exceeded, 232 
relationship, effect of, 232 
variations in, 229-232 

injury directly causes death, 230 
do. indirectly do. , 23 I 

E::ccusable-Accidental, 260:_28 5 
classes of, distinctions between, and examples of, 260 

bricks, throwing, where people 'frequent, 276, 
277, 278, 280 

challenge to fight, 27 I 
chance-killing, 28.0 
fight, killing in course of a, 284, 28 5 
fire-arms, discharging, where people · fre-

quent, 275, 278 
huntsmen and beaters, Imperial; homicide 

by, 268 
lethal weapons, responsibility incurred by 

carrying, 268 
misad vep tu re, killing by, 2 8 I, 2 8 2 

poisoning, special rigour in cases of, 269 
pure accident, seemingly; how treated, 270 _ 
remote cal:lse of death, being a, 272 

blow diverted from one to another, 272 
meritorious act, mishap occurs during 

performance of a, 272 
serious effects, where circumstances are 

excusable, 27 3 
slipping and injuring bystanders, 283 
sportsmen, accidental homicide by, 267. 
struggling, effect of, 27 I 
wild beasts, shooting, in frequented places, 279 



INDEX 

HOMICIDE (contd.) 
penalties are formal, 27 4 
In seljcdejence, 286-287 

lethal weapons, killing in resisting attack with, 286 
rowdy, killing a molesting, 286 
unarmed, killing where 5oth parties are, 286 

'Justifiable, 236-259 
arson in bodies, resisting; homicide during, 240 
child kills parent's murderer, 246 

do. would-be murderer, 246 
connection between cause and effect to be 

direct, 247 
danger, parent not in, 249 
disarmed, assailant previously, 250 
latitude allowed son, 248 
relation, assailant is a, 2 50 
weak, assailant is physically or mentally, 250 

constable kills offender who resists arrest, ·z 59 
desecrator of grave, killing a, 24I 
husband kills adulterous wife, 25 I 
husband kills adulterer, 2 5 I 

essentials for justification, 2 5 I 
'on the spot and at the time', phrase 
. explained, 2 52 

assistance of relatives herein, 252 
party to dishonour, husband a; effect of, 2 54 

husband kills wife who has procured daughter's 
dishonour, 2 55 

or mother-in-law who procures his wife's dis­
honour, 255 

husband kills wife's lover, 2 55 
do. poisons outsider in endeavour to kill 

his wife's lover, 256 
improp riety, homicide in resisting, 241 

rape, in resisting, 242 
unnatural offence, in resisti ng an, 242 



INDEX 

HOMICIDE (conld.) 
larceny, homicide in opposing, 236 

general rule herein, 239 
robbery from a field by day, 237 

do. do. by nigh_t, 238 
do. a house by day, 236 
do. . do. by night, 236 
do. a yard, 237 

robber in self-defence, killing a, 238 
what constitutes self-defence, 238-239 

master stabs attempted ravisher of pupil, 258 
outsiders kill the attempted ravisher, 258 

master kills a too affectionate servant, 2 59 
parent kills child accidentally, 244 

do. do. deliberately, 243 
do. outsider in protection of child's 

life, 244-245 
do. outsider in protection of child's pro-

priety, 245-246 
relative, homicide in defence of, 256 

in defence of propriety of relative, 257 
relationship must be near, 2 57 

but if killing be indirect, remote relationship 
will partially justify, 258 

serva·nt kills in defence of master's house and 
property, 2 59· 

servant kills mistress' lover per error em, 2 59· 
smuggler in flagrante delicto, killing a, 240 
State or public welfare, killing an offender against 

the, 241 . 
trespasser, killing a, 239 

limita,tions, 240 
lunatics, rules extend to, 240 
outsider does the killing, 240 

wife kills in defence of husband, 256 
Manslaughter, 288-292 



INDEX 

H OM ICIDE (contd .) 
deprivation of necessaries, arising from, 29r 
drowning cases resulting from wrestling, general 

rule in, 290 · 
execution, fri endly assistance · in avoidance of; 

effect of, 292 
. indirect causes, arising from, 288 
medicine, unskilful practice of ; arising from, 29 I 

Murder, 292-303 
another offence, when connected with commission 

of, 293 
arson, resulting from, 299 
burying alive, as a mode of, 300 
bystander, offe nder kills a, 294 
children, murder of, 302 

rape or. robbery, with a view to, 302 
children of intended victim, offen de r kills, 295 
deliberately planned, 294, 295 

1 
do. , attempted, 295 

fire-arms in a fray, effect of using, 295 
immorality, when connected with, 297 
maim ai quarter for magical purposes, with a 

view to, 298 
plunder, with a view to, 296 
principal and accessories, d istinction between, 293 

do. , who held to be, 293 
relationship, effect of, 300 

design, mere, t o kill parents or grandparents, 300 
do., do., · senior relation within degrees 
of mourning, 300 . 

striking blow in acco mplishment of des ign, 300 
kill ing a senior, treatm ent of 'junior fo r, 300 
killing a junior, treat ment of senior for, 30I 

dissoluti on of ti e, after, 30 I 
sud den intent, upo n, 294 
time, effect of, in d eliberate murde r, 295 · 

C. E. G. 



INDEX 

HOMICIDE (contd.) 
trouble to others,' with a view to cause, 302 
venomous animals, wilfully occasioning bite of, 299 

Suicide, 303-3I9 
agreement to commit, 304 

parent, with a, 305 
profit, with · a view to, 305 
sham, but actual in effect, 305 

assistance at; 307 
approval amounts to, 308 
brother, elder; assisting, 308 
husband, wife assists, 309 
parent, assisting, 308 
wife, husband assists1 3 IO 

extenuating circumstances of little weight 
where relations are concerned, 309 

forcin g a person t_o kill himself, 3 r 7 
essentials for application of 'rule, 3 I 7 

construction of rule, 3 I 7 
extenuating circumstances, effect of, 3 I 8 
separate consideration, a, 3 I 7 

locality, effect of, 3 I 8 · 
Imperial City, court of; suicide within, 319 

do. , moat of; do. , 318 
Imperial Palace, court cif; suicide within, 319 

do. , lake of; do. , 3I8 
nicety of the offence, 304 
prevention of, killing one who attempts, 3 IO 

religion,- sometimes classed as an offence against, 304 
responsibility for, indirect, 3 I 1 

acts, resulting 'from, 3 I 3 
impropriety for example, 3I4 

hesitation of suicide, effect of, 3 I 5 
d isc recl ita ble reflections, resulting from, 3 1 '. 

slander, resulting from, 3 r 5 
threats, resulting from, 3 I I 



INDEX 

HOMICIDE (contd.) 
worrying to death, 3 r 2 

lnd£1'ect. respons£bzl£ty for death, 320-345 
varieties of, 320 
what, 320 

respons£b£l£ty of·junior relations 
how arising, in general, 320 

accidental, where parent's death purely, 3 36 
adoption, in cases of, 340 
capital penalty, arising from liability to, 322 
curious example of, 339 
encouragement, senior's previous; effect of, 329 
execution of parent, arising from, 337 
filial behaviour, generally; a subject hr 

mitigation, 329 
indirect circumstances, arising from, 330-333 

where the suicide is really principal, 332 
knowledge of parents as to commission of junior's 

offence, 323 
distinctions regarding, 323 
mitigation, may cause much, 324 
rule, general, regarding, 324.=.__32 5 

lechery, arising from, 322, 323, 324, 325, 326 
where aggravated by commission of a capital 

offence, 326 
misconduct, daughter's; arising from, 326 

adultery, in cases of, 327 
where paramour ml:lrders husband, ·327 
where adulteress reforms, 328 

murder, arising from, 322 
peculiar gravity, arising from case of, 3 3 5 
questionable instances of, 333-334 
robbery, arising from, 322, 323, 324, 325, 326 

where aggravated by commission of a capital 
- offence, 326 

termagant behaviour of wife, arising from, 334 



INDEX 

HOMICIDE (contd.) 
training, senior's previous; ~ffect of, 329, 330 
trivial offences, arising from, 337-339 

responsibility of otlters 
adultery, ari.sing from, 342 
false evidence, do. . , 344 
impropriety, do. , 343 
slander, do . , 342 
unfair competition, arising from fatal affray due 

to, 344 ' 
'HUNDRED SURNAMES', THE, App. I 

fabled to have been instituted by Fu ' Hsi, 
App. I 

HUSBAND AND WIFE, I 7 I 
wives and _concubines, distinction between and 

position of, I 7 r 
:l/!Iarriagf, contraction of, I72:___I8.2 

essenti als to validity, I72 
consent and ceremonial, I72-I77 

consent of rela tives to be written, I73 
details concerning, I 73- I 7 4 

betrothal to be regular, I 7 4 
dowry, I75 
fraud, effect of, I 7 5 
introductory enquiries, I72-173 
marriage articl ec;, recognition of, I 72 

do. lines, must be given to . bride-
groom, 172- 174 

mourning, period of ; effect of, 175-176 
wedding gifts, receipt of, I 7 4 

position of parties, I77-!82 
betrothed gi rl and deceased bridegroom's 

brother, union bet ween, I 8o 
betrothed girl, marriage of, after lapse of 

time, I8o 
deceased brother's wi fe, union with, I 79 



INDEX 

HUSBAND AND WIFE (cont;i.) 
female fugitive from justice, marriage of, I82 
mother and daughter, father and son, union 

between, I 79 
near relative, union with, I 78 
officials, marriage of; I 79- I So 

not within jurisdiction, I 79 
nor with a concubine, I79 
nor with an actress, etc., I 8o 

priests, marriage of, I 82 
widows, essentials to marriage of, I So- I 82 

consent of parents, I8o 
lapse of decent interval, I8 I 

not an estimable action, I 82 
breach of promise of marriage, 173 
responsibility where marriage unlawful, I 7b 

Dissolution of marriage, I82-I86 
diyorce, seven valid grounds for, I 84 

disobedience, I84 
infidelity, I84-I85 
talkativeness, I 84 

equitable exceptions to rule, I 8 5 
honour, sacrificing wife's, I83 
impotency, effect of, I 82- I 8 3 
sale of wife, I 8 3 

divorced wife desires return to ·hus­
band, I85~I86 

Effect of tlze relations/zip, I86-I96 
absence from wife, effect of, I90 
beating a husband, I92 

wives beat each other, I92-I 93 
brutal treatment of wives, case of, I90-192 
correction of wife, I 89- I 90 
elopement of wife, I93-I94 
killing a husband, 192, I94-195 

in aduli:ery, by paramour, I94-I 95 



HUSBAND AND WIFE (contd.) 
effect of husband's consent ·. or dis- · 

sent, 194--'-195 
when capital penalty attaches, 195 

killing a wife, I 86 
circonstances attenuantes, I86-I87 

where wife undutiful, 187 
in case of adultery, 187-189 

killing the aduherer, r 87~ I 88 
position of other relati ve.s herein, I 88 

liability, mutual, for offences, I95-I96 
rupturing a wife, I90 
sacrificing honour of wife, I90 
sale of wife, I 89 
striking a husband's relations, I93 

Illeg itimate children (v. Parent and Child) 
ILLICITLY QUITTING THE COUNTRY, 549-550 

offence against trade, why an, 5 50 
penalty for, 5 50 

Imperial Family (v. Pripzlege) 
Imprisonment (v. Punishment) 
Improper execution (v. Punishment) 
I NCEST, 370-37 I 

penalties for, 370-37 I 
relationships forbidden, what, 370 

l NDECEN,T ASSAULT, 366-367 
classified as attempted rape (q. v.), · 366 
penalty for, 367 

varies with gravity of assault, 367 
I NEQUALITY OF ACTION OF CO URTS, 29-30 

contrasted cases, 29-30· 
I NFORMATIONS ETC., 9-I I 

anonymous, ro 
disabilities for laying, ro 
refusal to receive, ro 
where lying, 9 



INDEX 

Insubordination (v . Officia,ls, offences by) 
I NTRAMURAL INTERMENT, 489-490 
I nvestigations, Provincial ( v. Sole Representative) 
:Jailers ( v. Punishment) 
J UDGE, POSITION OF , IN CRIMINAL MATTERS, 
· lntro. p . LXII.f 

:Judicial Committee of Criminal Revision (v. 'Judiciary 
Board) · 

JUDICIARY BOARD, ·21-29 
conjoint achon with Censorate and Judicral 

Committee, 22 
jurisdiction of, 22 
revision, duties as to (v. Revision), 22 

. J USTICE, OFFENCES AGAINST, 491-520 
desire to draw distinctions, often exhibit the, 4 9 2 
fl exibility of considerations · concerning, 4 9 I 
severe treatment of, 492 
State, close ly resemble offences against the, 49 I 

(v. specific offences - Contempt of Court ; Perjury; 
R escue; etc. etc.) . 
:Justifiable homicide ( v. Homicide) 
:Juvenile o ffenden ( v . Age) 
KIDNAPPING, 382-383 

· abduction, distinguished . from, 38 2 
considerations in, 382 
fr ee person, kidnapping a, 38"3 
harbourers, treatment of, 38 3 
purchasers, do'. , 38 3 
slave, kidnapping a, 383 

L AND T ENURE, ETC. , 57I-575 
original right of property, where resid ing, 57 I 

t enure, kinds of, 57I 
cultivation, by, 57I 

how acquired, 572 
military service, by, 57 r 
State grant, by, 57 I 



INDEX 

LAND TENURE (contd.) 
accession, rights by, 574 

alluvion, 574 
reclaimed washes, acquisition of, 574 

/1 lienation inter vivos 
lease, marner of effecting a, 572 

deposit, 572 
taxes, by whom payable, 572 

underlease, 5 72 
sale, manner of effecting a, 573 

mutual undertaking concerning, 573 
L ARCENY, 384-422 , 

consid erations, peculiar, touching, 384 
distinctions regarding, 38 5 
gravity of offence, determination of, 39I-395 

aggravation, under circumstances of, 395 
capital, when, 394 
conditions, under special, 395 
transportable, when, 394 

escaping from place of punishment and again 
offendin g, 394 · 

value, generally depends upon, 39I 
do. , assessment . of, 392 · 

owner, by, not to be accepted unless 
evidenc ed, 395 

several offenders, m case of, 393 
do. victims, do. , 393 

obj ects, of certain, 4I I-4I7 
crops, of, 4 I 6 

distinctions regarding, 4 I 6 
timber and brushwood, of, 4I6 

domestic animals, of, 4I7 
distinctions regarding, 4 I 7 

Imperial edict or seal, of an, 4I2 
military weapons and accoutrements, of, 4I4 

distinctions regarding, 4 I 4 



INDEX 

LARCENY (contd.) 
persons, by certain, 407-4I I 

carriers, by, 4!0 
breach of trus.t, not a, 4 I o 
"making off with", what is, 4I0 
presence of owner of goods, importance 

of, 4I0 
innkeepers, by, 4I I 

treatment of, 4I I 
relations, by, 407 

distinctions regarding, 408 
mitigation, a subject for, 407 

reason for, 407 
outsider also concerned, where, 408 
penalties, table of, 409 

places, from certain, 4I I-4I7 
Imperial Palace, from, 4I I 
public offices or residences, from , 4 I 2 

distinctions regarding, 4 I 2 · 

old registers or documents, larceny of, how 
consiqered, 414 

wrecks, from, 4 I 5 
wrecking, instances of, 4 I 5 

do. , failure to report, 4I6 
receivers of stolen property, 417-4I 9 

carrier, buying goods· from a, 4I 8 
harbouring a robber, 4I 8 
pawnbrokers, 419 

stolen property found in pawn, position of 
pawnbroker where, 419 . 

persistence in offence, treat'merit of, 4 r 9 
position of, compared with ordinary robber or 

thi ef, 4I7 
rigorous treatment of, 4 I 8 

reparation, effect of, 420 · 
resisting arrest, violence in, 42 I 
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L ARCENY (contd.) · 
distinctions _ regarding, 42 I 

resisting pursuit, violence in, 420 
distinctions reg_arding, 420 

robbery and theft di?tinguished, 38 5 
do. in bodies, 400-404 -

beggars, treatment accorded, 403 
brigandage, 40 r 
general- rule regarding, 400 

depend ent on numbers and equipment, 401 
special treatment regarding, 401 

to what provinces. applicable, 402 
Shansi, special treatment in, 403 

tramps, treatment accorded, 403 
do. and murder, 400 

when, 400 
do. during riot, 404-406 

instance of, 404-406 
when, 404 _ 

do. with violence, 396-400 
armed band, what constitutes an, . 397 
a rms, what are considered, 397 
circonstances attenuantes, when allowed, 399 
essentials for offence, 396 
homicide, effect of resulting, 399 
llljury, do. do. , 399 
house, from· a, 398 
scope of offence, 397 
stupifying victim previous to offence, effect 

of, 398 
when, 396 

scope of the offence, 384 
substitution, treatment of, 406-407 

when, 406 
taki ng, the , 386-391 

asporta tion, 389-391 



INDEX 

LARCENY (contd.) 
another's plunder, taking, 39I 
nature of object taken, distinctions as 

to, 390 
unnecessary, when, 389 

extenuation, under circumstances of, 386-389 
which are occasionally utter drivel, 38 5 

in view of strained reasoning, 386-388 
justification or excuse, must be without, 386 

effect of, 386 
tsei, significance of the · word, 38 S 

Large, party at (v. Confrontation of offenders) 
'LARKING', DISCO URAGEMEN T OF, Jntro. p . LXIX 
L EVYING TOLLS, 547 

interference with trade, an, 547 
LI, MEANING OF, fn tro. pp. XLIJI- XLVII 

· quotations illustrating, XLIV-XL VI 
relation to L u, XLVI 

analogy in English Law, XL VII 
LIBEL AND SLANDER, SOO-S O I 

intangibility cif the offences, so I 
in English legal sense are non-existent, so I 

to post up libellous placards, for example, SOl 

(v . also False accusation) 
LICENSED BROKERS, ETC.; S44-S45 

commission agents, mode oL selection and 
d uties of, 544 

licensed brokers, mode of selection and 
<:luties of, 544 

penalties regula.t ing, S44 
errors/ in valuation or assessment, 544-54S 

ship-brokers, mode of selection and du t ies 
of, 544 

L I TERATURE, LEGAL, l ntro. p. LX 
L u; MEANING OF, lntro. pp. XLJil~XLVIJ 

quotations illustrating, XLIV- XLVI 



INDEX 

Lu, MEANING OF (contd.) 
relation to Li, XL VI 

analogy in English Law,• XLVII 
LU NACY , 92-96 

Acts of Grace and Gaol Delivery, application 
of to, 96 

limit of time for recurrence ot mp.lady, 93, 94 
relatives, duties in regard of lunatics, 92 

Effect of, 
·consideration shown, 93 

penalty affected, not sentence, 95 
relationship, how affecting, 94 . 

when malady transitory, 94 
deliberately slaying parents or grand 

parents, 96 
punishment where lunatic already dead, . 96 

MAGISTRATES, I32-I35 
complaints and informations, liability Ye, I 32 
penalty, correct assessment of, liability re, I 33 

impriso nment, responsibilities touching, I 34- I 35 
escape, liability for,· I 35 

j)![AHOMEDAN LAWS, APPLICATION OF, Intro. p . LII 
iYlaintenance (v. Barratry etc.) 
Manslaughter (v. Homicide) 
Marriage (v. Husband and Wzfe) 
MARRIAGE, LAW OF, EVOLUTION OF, App. I 
M A'R T I ALLA W, NON-EXISTENCE OF,Intro.pp .LI 11-L V 
MASTER AND PUPIL, 203-207 

nature and effect of the relation, 203 
correction, powers of, 203-205 
duration of tie, 205-206 
status of pupil, consideration re, 205 

leading a charge astray, 205 
Priest mzd disciple, rela tionship betwee n, 206-207 

how entered upon, 2o6 
effect of, 206-207 . 



MASTER AND SERVANT AND SLAVES, 207-2I5 
gener~l relative position of, 207 

Master and Servant, 207-2I0 

essentials for relation, 207-208 
effect of rela~<on, 208-2 ro 

improper behaviour by master, 2QS 

offences by servant, 209 
Master a11;d Slaves, 2I0-2I5 

origin of slavery, 210 

Manchu princes, power of, 2I I-2!2 
parents, sale by, 2I0-2I I 

Effect of relation · 
charge against a master, bringing, 2I3-2i4 
killing a master, accidentally, 2 I 2 

do. , attempted, 2 I 2 

do , , deliberately, 2 I 2 

killing a master's relations, 2 I 2 

do. a slave, 2I3 
do. do. of a relation, 2 I 3 
do. a freedman, 2 I 3 

strjking a ·slave of a relation, 2 I 3 
wife of slave, position of, 2 I 3 

dumtion of tie, · 2 I4 

MJNG DYNASTY, THE, fntro. p. XXXIX 
MINING LAWS, 548 

prospecting for gold without license, penalty 
for, 548 

distinctions regarding, 548 
China Proper, penalty in, 548 

for gold washing ·in Shansi, 548 
New T erritories, penalty in the, 548 

MITIGATION, 83-I 3 I 
sources of, an d reasons for, 83 

(v. also Acts of Grace; Age; Commutation; ttc. etc.) 
MORALITY, L AW OF, 358-359 

:J.ne · distinctions in, 359 



654 INDEX 

MORALITY, L AW OF (contd.) 
tablets awarded virtuous women, 358 

(v. Abduction; Rape; etc. etc.) 
M ORALITY AND HEALTH, OFFENCES AGAINST,· 

55?-567 
important ,considerations touching, 5 59 

bigamy, gaming, poisons. and the stage, for 
example, 559 

actor, status of an, 5 59 
poisons, surveillance of, 5 59 

moral suasion preferred to physical force, 55 8 
law a<;cordingly not too. strictly construed, 558 

gami ng for example, 5 59 
reasoning concerning is not intricate, 5 59 

(v. Bigamy; Gaming; Poisons; Theatrical offences; 
etc. etc.) 

Mournutg, degrees of (v . Relatimislzif) 
Murder (v . Homicide) 
.NATURAL RELA TIONSHIPS, I44-2 0.2 
(v . Husband and Wzje; Parent and Child; etc.) 
Nobility (v. Priv.ilege) 
NOTARIES, Intro . p. LIX 
OFFENCES, DIVISION OF, 2I9-220 

F elon-ies, the Ten, 219 

OFFENDERS, CLASSES OF, 2I9 
Offic£al PrzvJcge ( v. Privzlege) 
OFFICIALS, OFFENCES BY, 485 - 488 

appoi nting subordinates without authority, 485 
bribery, _ 487-488 

agreement to accept a bribe, 488 
what .constitutes an, 487 

impressment for private purposes, 488 
insubordina tion, 486-487 

leaving a post without leave, 486 
expectant and mmor officials, treatment 

herein, 486 



INDEX 

OFFICIALS, OFFENCES BY (contd.) 
striKing a superior officer, 486 

mitigation, under circumstances . of, 486 
recommending undeserved promotion, 48 5 
zeal, excess . o.f, 487 

PARENT AND CHILD, I53-I7I 
genE;ral .relativ.e position of, I 53 

Position of parent 
correction, parents' powers of, I 55 

to be reasonably exercised , I 55 
where unreasonable, r 56 

may be exercised by another, I 56 
plea of provocation, I 56 

Court, children brought b efore, I 53 
disobedience, examples and effec t of, I 54 

mitigation allowed, examples, I 55 

6ss 

sale of child, how and when permitted , I 57 
transportation, power of, I 53 

Position of child 
charge against parents , effec t of bring­

ing, 163-164 
exceptions to general rule, r64 

corporal injury to parents, effec t of causing, I 62 
striking parents, effect of, I 62 

death of parents, effect of causing, IS8-I 62 
where direct and intentional, I 58 
where direct but accidental , I 59-I62 

curious and inconsistent cases , I 6 I- I 62 
defenc e of pare nts, I65-I66 

riglits and liabilities of son, I65 
where rela tions are concerned, I65 

maintenance of parents, I64-I 65 
· son practically liab le in any case, I65 

tie of con!:iang uin ity ~nbroken by remarriage of 
mother, r66- r68 

continuing relationship of children, I 67- I 68 



INDEX 

PARENT AND CHILD (contd.) 
Adoption, z68c-I70 

how exercised, I 68 
head of clan, powers of, I69 

effect of, I 69- I 70 
as regards adopted parents, I69 

do. ·other relations, I69 
Illegitimate chzidren, I70 

position of, I 70 
abandoning, effect of, I 7 I 
killing, effect of, I 70 

PEACE, OFFENCES AGAINST THE, 449-462 
constitutional view, discussed from the, 450 
construction, questions concerning largely of, 450 
local Authorities, powers of, touching, 449 
resemblances to English Law, 449 
special treatment for, 45 I 

(v. specific offences - Affray; Clan fights; Riot; etc.) 
PERFECTION, DIFFICULTIES IN ATTAINING, fntro. 

pp . XLVII-L 

PERJURY, 497-500 
categories of, 497 
false testimony to another's disadvantage, effect 

of giving, 499 
forgery and perjury combined, case of, 499-500 
ordinary perjury in Court, essentials of, 497 

differs from English legal definition, 497 
mild treatment of, 493 
varieties of, 498 

screening an offender, 498 
fee, for, 499 
relationship, effect of, 499 

PERSO:r-<; OFFENCES AGAINST THE (v. specific offences-
Assault; Homicide; Rape; etc . etc.) · . 

PERSONATION, 433-435 
forms of, 43 3 



INDEX 

PERSONATION (contd.) 
offender, of an, 434 
explanation of~ 43 5 

officials, of, 433 
aggravation, under circumstances of, 434 

PHYSICAL DISABILITY, 97-98 
distinctions in, 97 

effect of, 97 
rheumatism, bad attack of; effect of, 98 

PIRACY, 469-473 
classification of offence, usual, 47 3 
commerce with pirates, effect of, 47 I 

buying plunder from pirates, 472 
provisioning, 47 I 

compulsion, effect of, 47 I 
concessions regarding with a view to eradic­

ation, 472 
excused, when, 473 
pirates, varieties of, 469 

do. , sea; term for, 469 
'real' pirate, what is a, 469 

instances o~ 470-471 
severity of law regarding, 469 
treatment for, 469 

accessories, 469-470 
principals, , 469 

PLEASURE HOUSES, 563 
penalty for keeping ordinarily, 563 

brothels, in case of, 563 
music halls, do. , 563 

POISONS·, 566-567 
adulteration, using for purpos€s of, 567 
cultivating or preparing dangerous shrubs, 566 
leaving poison about, 567 
purchase of, 566 
rearing dangerous animals, 566 

C. E. G. 



POISONS (contd.) 
sale of, 566 
supervision of, 566 

POLICE ETC., I35-I40 

INDEX 

det ection and arrest, responsibilities re, I 35 
period for, I 3 5 

evil effect of system, I 36 
treatment, I36-I37 

Specific lz"abilities and rights, I37-I39 
bribe, effect of taking, I37 
escape, connivance at, I 37 

actual assistance at, I 3 7 
wrong person, arrest of; penalty for, 137 
offence and defence, right of, I 38 

killing a ' constable, effect of, 138 
where coupled with resistance to arrest, 'r38 
breaking a bone, a measure of gravity, I39 

Private detectives, I 39 
status etc . of, I 39 

Private salt watChers, I 39 
status etc. of, I 39 

Tipaos and ward elders, I39 
status etc. of, I 39 · 

POLI TICAL EXPEDIENCY, Jntro. p . LVIII 

POSTAL OFFENCES, 48I-482 
Post Office, position ·of the, 48 I 

official matter, delay in transmission of, 482 
do. , destruction of,· 482 
do. , interception of, -482 

appropriation of official envelopes, 48.2 
private matter, transmitting; a favour, 48 I 

do. , larceny of, 48 I 
Post-nzortems (v. Dead, offences against the) 
PRECEDENT, I 3- I 5 

clashing of, I4 
determination of punishment m Edict not a, I 4 



PRECEDENT (contd.) 
importance of, I 3 
reversed, I 5 

INDEX 

sentence, before circulation, not a, I 5 
PREDOMINANCE OF THE L AW, lntro.pp. L/1-LV/II 

apathy of Chinese in presence of crime an 
effect of, LVII 

clan system not antagonistic to, LV 
interference not tolerated, LIII 

in the case of the military, for example, LIJI 
political expediency overrides law, LVIII 

PREVENTION OF CRIME, 3-5 
fair security for life and property in China, 5 
parents and heads of families, duties in regard 

of, 4 
special bond for, 4 
wardsmen and tipaos, duties in regard of, 4 
wider practice than in England, 4 

PREVIOU S CONVICTION, 49-5 I 
meaning of, 49 

strict construction of, 49 
Hardened offenders, 49-5I 

general rule, 49 
in capital cases, 50 
in larceny, 50 

special rule in Kwangtung, 5 I 
Priest and Disciple (v . llfaster and Pupil) 
PRIESTS, OFFENCES BY, 533-534 

severe treatment of, 533 
. instance of, 53 3 . 

Priests, privilege of (v . Privilege) 
PRINCIPAL AND ACCOMPLICE, 3 I-40 

law touching closely concerned wi th law 
concerning a particu lar offence, 4 0 

recognition of, in Chinese law, 3 I 
responsibility, distribution of; general rule, 3 I 
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PRINCIPAL AND ACCOMPLICE, (contd.) 
Specific instances 

accessory br9ught in as principal, 38 
do. in premeditated murder, 37 
do. , severe treatment of, 36 

bystander and one who lends moral countenance, 
distinction between, 40 

different statutes, effect of conviction under, 34 
employe does the injury, 33 

do. , essentials for position of, 34 
eye-witness, treatment of, 39 
fight with fatal issue, apportionment of 

responsibility where, 35 
hiring or inciting the commission of an offence, 34 
household, members of; distribution of 

responsibility among, 36 
larceny and res isting arrest, 35 

do. by several, 35 
murder, uncontemplated or undesigned, 39 
none responsible as principal., 35 
origi11ator of assault present directing and not 

present directing, 32 
parent's orders, effect of acting under, 36 
planner withdraws at last moment, 34 
poisoning by several, distribution of responsi-

bility, 38 
principal, none responsible as, 35 
request of another, effec t of joining on, 33 
suicide a t instance of another, effect of, 34 

do. , assistance at, 38 
Prisons (v . Punishment) 
PRIVATE ARRANGEMENT, 6-7 

capital offence, touching, 7 
not permissible, 7 
penalty for, 6 
power of Courts touching, 7 
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PRIVATE JUSTICE, 5-6 
Ch'ien Lung, remarks by Emperor; concerning, 6 
limit of time, 6 
not permissible, 5 
special consideration, 6 

PRIVILEGE, I 08- I I 5 
grounds for, ro8 

wider meaning of, I o8 
Effect of, I09 

offence by privileged person, how treated, ro9 
Privileged Classes, I09-I I 5 

chief, I09-II5 

graduates, I I4-I I 5 

favour shown, IJ4-II5 

Imperial Family, !09-I ro 
who included, !09 

favour shown, I IO 

differential, lenie nt, and comprehen­
sive, I IO 

maintenance allowance stopped, I I O 

Imperial eunuchs, I I o- I I I 

treatment for,. I IO-I I I 

nobility, I I4 
favour shown, I I4 

officials, III-II4 

treatment for, III-II4 

degradation, effect of, I I I 

elevation of children, effect of, I I 3 
retirement, effect of, I I 3 

public and private nature , offences of; 
distinction. I I 2 

priests, I I 5 
not specially favoured, I I 5 

Tartar Banner force, I I4 

favour shown members, I I4 
Privileged Classes ( v . Privzlege) 
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PROCURATION, 37 I 
divorced wife, how considered, 37 I 
treatment of, 37 I 

PROCURING ABORTION, 371-372 
drugs, by use of; phrase for, 372 
flooding, death from; do. , 372 
obtaining noxious thing, penalty for, 37 I 
penalty for, 37 I 

PROFESSiONAL CLASS, fntro. p . LVJ!I 

PROFLIGACY IN OFFICIALS, 563 
gaming, penalty for, 563 
keeping. a gaming house, penalty for, 563 
spending a night in a music hall, penalty for, 563 

PROPAGATIN(! IMMORAL LITERATURE, 565 
magistrates and officials, duties in prevention 

of, 565 
penalty for, 565 

author or compiler, Ill case of, 565 
if an official, 565 

purchasers and readers, in case of, 565 
vendors, in case of, 565 

PROPERTY, OFFENCES AGAINST (v. specific offences­
Arson; Embezzlement ; Larceny; etc. etc.) 

PROTECTION OF CHILDREN, 38I-382 
detention of children, 382 
discovery do. do. , treatment of on, 38 I 
sale of children, 382 

PUBLIC STORES, ETC., UNLAWFUL DEALINGS 

WITH, 479-48 I 
cause of, usual, 479 
officials, by, 480 

issuing su perior goods, 480 
lending official goods for private purposes, 480 
rations to Bannermen, dealings regard-

ing, 480-48 I 
receiving inferior goods, 480 



INDEX 

PUNISHMENT, 52-82 
Ancient punishment, 52-55 

Chou and Han dynasties, penalties in time 
of, 54 

Li Li, Minister of Justice, commits suicide, 55 
Shun, penalties in time of, 53 
traditional instance of, 52 
Yu visits frontier states, 54 

Varieties of, 55-57 
division into degrees, 56 

Capital, 57-63 
decapitation and exposure of the head, 59 

do. , simple, certain, 6o 
do. , do. , su bj e'ct t o revision, 6 I 
· may be forthwith carri~d out, 6o 

may be subsequent to death, 6r 
slicing to pieces and extinction of the 

family, 57 
art.istic in a measure, 59 
not extraordinarily inhuman, 58 
subsequent to death, may be carried 

out, 58 
slicing to pieces, simple, 59 
strangulation, certain, 62 

a painful death, 62 
do. · subject to revision, 62 

seldom carried out, 63 
improper execution, 64 

responsibility where, 64 
in case of dea,th, 54 

self-execution, 63-64 
special favour for High officials, 63 
Yeh's opinion concerning, Viceroy, 63 

Other forms, 62'-72 
bamboo, forms of, described, 68- 69 

how to be inflicted, 69 



INDEX 

PUNISHMENT (contd.) 
branding, mode and purpose of, 7I 
cangue, described, 69-7 I 

additional to transportation, 70 
life, cangue for, 7 I 
light punishment, not a, 70 

fetters, perpetual, described, 7 I 
fines and forfeitures, 76-78 

fines, describedJ 76-77 
ancient practice, an, 76 
initial punishment, non-existence as, 76 

exception, possible, 76 
payable, to whom, 77 
several responsible, how made up, 77 
several victims, how imposed, 77 

forfeitures, described, 78 
exacted, when, 78 

imprisonment, described, · 72-76 
object of, original, 72 

do. , for three or four years, 72 
prisons, condition of, 7 3 

do. ' regulations regarding, 73 
jailers, position of,· 74 

escape, liability for, 75 
ill treatment by, how punished, 75 

prisoners, treatment of, 73 
wearing of fetters by, 74 

iron bar, described, 7 I 
penal servitude, described, 67-68 

domestic servitude, forms of, 68 
military do. , do. , 68 

transportation, described, 64-67 
distance, calculation of, 65 
furth er term, when imposed, 66 
lord or parents, transportation at request 

of, 66 



INDEX 

PUNISHMENT (contd.) 
wife of transported offender, how dealt 

with, 67 · 
Countenanced but not legally recognzsed, 78-80 

castration, when, 8o 
how inflicted, 8o 

exposure until death, described, 78-80 
illegal, why resorted to, 79 
inhuman, yet justifiable, 79 

Undue punishment, 8o-82 
considerations touching, 8o 

animus, an important point, 8o 
strife or anger, result of, 8 r 
vulnerable part, punishment on too, 82 

Punishments, Board of (v. '.Judiciary Board) 
RAPE, 359-366 

essentials to constitute, 359 
penalty, 36r 
scope of offence, 359 

attempted, 364-366 
'child', definition . of, 365 
cutting and wounding, 364 
fumbling, where merely, 364 

. miscarriage, causing; 365 
children, distinctions touching, 362 

ten years of age, under, 362 
twelve do. · , do. , 362 

-consent, considerations touching, · 360 
misconduct, effect of victim's previous, 36r 
mourning, during a period of, 366 
officials, by, 366 
successive rape, 363 

attempted, 365 
exhaustion, victim dies from, 363 
murder, aggravated by, 363 
penalty for, 363 
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RAPE (contd.) 
successive rape, what, 363 

Rebellion ( v. Treason, etc.) 
Receivers of stolen property (v. Larceny) 
RELA'tiONSI-IIP, I43-2 I6 

a curious subject, I43 
not easy of concentration, I43 
wide-reaching importance of, 146 

reason of, I45 
degrees o~ I44-I45 

mourning worn for whom, I44-I45 
perplexing in number, I44 

General influence, I46-I53 
between seniors and juniors, I46-I48 

in cases of injury and killing, I46- I48 
between juniors and seniors, I48-I53 

in cases of injury and killing, I48-I49 
junior in an unpleasant pqsition, 148 

bringing a charge, I49-I 50 
in cases of strife, I 50 

do. do. theft, I 5 I 
do. do. responsibility for crime, I 5 I- I 52 
do. do. attending the Examinations, I 53 

ignorance of existence of, effect of, I 5 I 
(v. Brotlters; Fatlters and Motlters-in-law etc.; 
Husband and Wife; Master and, Pupil; Master and 
Servant and Slaves; Parent and Child; Uncles and 
Aunts etc.; Wet-nurse and cltild - :dso substantive 
offences, Assault, Homicide, Larceny, etc. etc.) 
RELIGION, AND OFFENCES AGAINST, 521-540 

law concerning is rather scanty, 52 5 · 
persuasions recognised, 52 I 

Buddhism, position of, 5 22 
Confucianism, do. , 522 
State Ritual, descril;Jed, 522-523 

.'by ·Jaw established', in a sense, 522 



INDEX 

RELIGION, ETC. (contd.) 
Taoism, position of, 522 

toleration, the Chinese State vrew regarding , 
explained, 52 3 

objections to foreign creeds based on the law, 5 24 
and enforced according to law, 525 

(v . speri.fic offences - Dead, offences against tlze ; 
Heresy; Religious procedure, offences against ; etc. etc.) 
'RE LIGIOUS' , MEANING OF, IN CHINESE L AW, 84 
RELIGIOUS PROCEDURE, OFFENCES AGAINST, 

529-532 
gist of offence, 529 

is danger to the State, 529 
for example, 529 

varieties of, 530-532 
Imperial sacrifices, concerning, 53 r 

violation of oath of abstinence, etc., 53 I 
pilgrimages, organising, 5 30 

Salvation Army would be in danger, 530 
private incantations, practising, 530 

RESCUE, 514-5 I6 
grave offence, a, 514 
numbers of rescuers, distinctions regarding, 5 I 5 
prisoner rescued, do. do. , 5 I 5 

whether already committed to custody by 
Court, 5 I 5 

or previous thereto, 5 I 5 
rescuer, position of, distinctions regar-ding, 5 I 6 

RESISTING ARREST, 516-520 
offence of offender resisting, distincti'ons regard· 

ing, 517-5 r8 
whether an offence has bee n committed or 

not, 5 I7 
distinctions regarding, 5 I 7 

ordinary person, resisting an, 5 I 7 
categories of ordinary persons, 5 I 7 
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RESISTING ARREST (contd.) 
distinctions taken from larceny illustrating, · 5 I 8 

peace officer, resisting a, 517, 519 
may be less serious than to res ist an ordinary 

person, 519 
reason for, 520 

ResponsZbzlity for death, ZndZrect (v. H omicide) 
R ESPONSIBILITY FOR OCCURRENCE OF CRIME, fn tro. 

pp. LXX- LXXII 
characteristic evil , a, LXX 
limitations on doctrine, attempts to place, LXXI 

R EVISION, 22-29 
Generally , 22-27 

approval of sentence, 23 
circulars, 26 
circumstances to be sub mitted m detail, 24 
disapproval of sentence, 23 
doubt as to what article applies, 26 
doubt whether mitigation allowable, 25 
firmness of Board in upholding decision, 27 
judgment contrary to evid ence, how treated, 25 
judgments, false, how tr eated, 25 
justificatory circumstances, consideration of, 24 
mitigation, power of reco mmending, 24 
opposition of Board to his Imperial Maj esty, 27 
penalty incorrect, how· treated, 23 
Provi ncial Authorities, attitud e of, 23 

do . , tersely dealt with, 24 
report to Board, 22 
theo ry of Board differs from eviden 

submitted, 25 
un precedented feature s, how t reat ed , 26 

R evZsZon of capital sentences, 27-29 
proced ure concernirig, 28-29 
submission of, 28 
'At the Autumn Assize', 28-29 
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RIDICULE, CHINESE S YSTE M NOT A SUBJECT FOR, 
lntro. p. LXXII 

RIOT, ETC., 452-454 
crowd, what is a, 452 

disturbance, calculated to create; treatment 
when, 453 

official authority, assemblages in forcible opposition 
to, 453 

numbers, effect of, 454 
official,· effect of killing or wounding an, 454 

riot, distinctions regarding, 452 
a question of aggravation, 452 

unarmed gathering of rowdies, treatment of, 453 
mitigation, where subject to, 453 

unlawful assemblages, distinctions regarding, 45 2 

RIVER EMBANKMENTS, DAMAGING, 489 
ROMAN LAW, ANALOGY BETWEEN CHINESE AND, 

App. If 
not to be pressed too closely, App. I I 

SACRILEGE, 532-533 
extraneous considerations touching, little regard 

paid to, 532 
varieties of, 53 2 

altars or mounds, damaging or destroying, 553 
do. do. , gateway to, do. , 553 

Imperial sacrifices, larceny of articles used in, 5 32 
discarding or destroying such articles, 532 

Salt watchers, Private (v. Police etc.) 
SEDITIO N, 473-476 

penalty for, 474 
what, 473 

comprehensiveness of the term, 474 
examples of, 47 4 

merger into another offence, 474 
Unlawjitl societies, 47 5 

conspiracy bound by oath, phrase for, 476 



INDEX 

SEDITION (contd.) 
discountenanced, why societies are, 475 
members of, phrase for, 476 
treatment of, 47 5 

numbers, a subject for consideration, 475 
Self-execution (v . Punishment) 
SENTENCES, 19-20 

determination of, 19 
doubt, procedure in cases of, 19 
supplementary laws, operation of, regarding, 19 

Delive17 and record 
capital or transportable sentences, 19 
record, 20 

Execution 
grace, days of, 20 
period for, 20 

capital punishment, 26 
corporal do. 20 
transportation, 20 

SEVERAL OFFENCES, COMJY[ISSION OF, 44-48 
general rule, 44 

curious effect of, 44 
gra\·ity of offence, how determined, 45 

offences of equal gravity, 46 
offences charged at different times, 46 

Commission of another offence after sentence 
pronounced, 47-48 

procedure concerning, 47 
in transportable cases, 47 
strained application of rule, 48 

SHUN, THE EMPEROR, fntro. p. XXXIX 
Slavery ( v. ilfaster attd Slaves) 
SMU GGLING, S 5 S-S 57 

how considered, S 55 
treatment of, SSS 

in ge neral, 555 



SMUGGLING (contd.) 
alum, of, 55 7 
salt, of, 556 

INDEX 

. salt trade is a monopoly, 5 56 
administration of, 5 56 

tea, of, 557 
Societies, Unlawful (v. Sedition) 
SOIL, ENCROACHMENT ON THE, 488 
SOLE REPRESENTATIVE, I03-I06 

favour shown, I03 
extends to certain cases of homicide, I03 

not to grave offences, I 04 
and loss to be refund ed, I05 

incongruities arising from plea, I 05 
provincial investigations, IOS 

rule regarding, I05 
supervision for a period may be ord ered, I04 

Sole support of aged relative, I06 
favour shown, ro6 

SOLICITORS, NON-EXIS TENCE OF, lntro . p. LIX 
STANDARD OF PENALTY, Jntro. p. LX V 
STATE, OFFENCES AGAINST THE, 463- 490 

distinction between and other offences, 463 
not always clear, 463 

Imperial Majesty, his; position of, 465 
mental classification of, 464 
peculiarities regarding, 464 
t'ien tao, explanation of the phrase, 465 

(v . specific offences - Sedition; Treason; etc. etc.) 
STRIKES, 546-547 

agitating against repai r of bunds or embank­
ments, 546 

against ordinary repairs, 547 
Substitution (v . Larceny) 
Suicide (v. H omicide) 
Support, sole, of aged relative (v. Sole Representative) 



INDEX 

Swindling (v . Cheating) 
T A CI·I' ING L D LI, T HE, Jntro. pp. XLI-XLJJI 

character of, XLII 
commentaries in, XLII 
composition of, XLIII 
division of laws in, XLIII 
mercantile law, slight treatment of, XLIII 
precedents unincorporated in, XLII 
revised edition of, XLJI 
Yung L o, is based largely on system of, XLI · 

T'ANG DYNASTY, THE, Jntro. p. XXXIX 
T ar tar Banner fo r ce (v : Priv ileg e) 
T ARTAR L AW, APPLICATION OF TO THE E IGHTEEN 

P ROVINCES, l ntro. p. LJ 
THEATRICAL OFFENCE S, 564 

acting not discouraged, 564 
limita tions concerning, 564 

but not a very honourable profession, 564 
disabilities of actors, 564 

T ipavs (v. P olice etc.) 
T ORT URE, · I7-I 9 

allowance made for in assessing punishment, I 8 
exemptions from, I 8 
illegal, how justified, I7 
legal instruments of, 17 
underlings, employment by, !. 8 
varieties of, I 7 
when permissible, 17 

T RADE COMBINATIONS, ETC., 545-546 
are not permissible, 545 

penalty for, 545 
clause concerning, 345-546 

corners a re not permissible, 546 
bread-stuffs, a corner in, 546 

TREASON, ETC., 466-468 
High treason, varieties of, 466 



T REASON (contd.) 
penalty for, 466 

I NDEX 

Christians, treatment of, 467 
relations, effect on, 466 

children, in case of, 467 
wife, in case of, 467 

if of an elder brother, 467 
R ebelZion, definition of, 467 

overt act in furtherance of, effect of, 468 
penalty for, 468 

rel2.tions, effect on, 468 
confrontation, lengthy detention for, 468 
grave cases, in, 468 

Misjwis£on -of treason , vari eti es of, 468 
hig h treason, of, 468 
rebellion, o f, 468 

TREASURE-TR OVE, 490 
import of, 490 

general procedure co nce rntn g, 490 
special do. do . , 490 

TRUST S, 587-600 
ancestral worship, pro perty subj ect t o co nditi on 

of, 591, 593, 595 
is in some sort e nta il ed, 597 

precatory trusts, 598 . 
ititention, in construin g; co mm o n- se nse will be 

presumed, 598 
interpreta ti on of, instance of, 59 1 

reli g ious or charitable trusts,. 587-592 
obj ect be in g ca rri ed o ut tru st will still be 

maintain ed , 587 
record of, on st one table t ; effic acy o f, 588 

sale of trust propert y , 589-598 
a ncest ral wo rshi p, co nd iti o ned l: o, 593- 598 
bo7lli fide purchase r for valua ble co nside ratio n 

with out noti ce, positio n o f, 589-592 
C. E . G. 43 
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UNCLES AND AuNTS, NEPHEWS AND NIE-
CES, I98-200 

ki llin g or severely wou nding a n uncle or an 
au nt, 198 

in self-d efence, I99 
killin g a nephew or a ni ece, 199 

doubt herein, 200 
Undue Punishment (v . Punishment) 
U NNA"I'URAL OFFENCES, 368-369 

distinctions regarding , 368 
leni ently treat ed, wh y, 369 
sex, no d istinctions as to, 368 

U SURY AND DEBT, 550-554 
interes t, what, a llowable, 5.50 

penalty fo r exceed in g, 55 r 
recove ry of debt, procedure for, 55 I 

limitatio ns upon cred ito r, 55 I 

may not personall y seize e ither debtor or 
his property, 551 - 552 

where deale r fail s to pay his constituents, 553 
instance of, 5 54 

gambl ing de bt incurs no legal liability, 554 
vVard elclen (v . Polia etc.) 
WA TEN, RiGHTS OF, 574 

artificial rese rvoi r, la rceny frc m an, 574 
WEIGHTS AND MEASURES, 549 

req uisites for v~tli d it y, 549 
exami ned, to be cffic ia ll y , 549 
sealed, do. do. 549 
sta ndard , do. conformabl e to, 54<,1 

respo nsib le officials, duties of, concerni ng , 549 
\ NET- NURS E AND C III LD, 215-2 16 

a o ne-sided relat io n, 2 I 5 
causing death of child, 2 r 5-2 r6 

do. injury to do. , 2 r6 
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WITCHCRAFT, S65 - 566 
aggravation, as an element of, s66 
penalty, mode of gauging, ordinarily, s6s 

writing books upon, in case c f, s6s 
\VOMEN, ro6- ro8 

favour shown, ro6 
when excluded, ro6 

licentious women, ro7-I08 
may b e bambooed, ro7 
may commute transportati on for cang ue, ro8 

WORKS FO R STUDY, LIST OF, App. JIJ 
Wrec/.;ing (v . Larceny) 
YAO, THE EMPEROR, · fntro. jJ. XKXJX 
Yu, T HE EMPEROR, id. 
YUAN DYNASTY, THE, zcl. 



ERRATA AND ADDENDA. 

l . c ~.Jr" p . XLVIII tn c 9: 10r TT read 

LXIV I7: n !JC 
LXVI 6 : ~-tlu pc.rric ide' : remove ~t!te'. 

22 20: for v# .lfd': read ~ 
n 23 4: n /\ J\. : line 1 2 1 for ::fc read -JG 
, 32 20: a fresh quotation commences at the character ~ . J)R 

I 4: fo.r A read J\ n 41 

" 44 lin es 13 and I4: for yfj read -f9jj 1 fot' ffiJ read miQ 

" 

50 line '4: for [& read ~ 
57 

62 

66 

68 

,, 9 : ¥.~ .. ~ 
J~ 

8: !§ /}\ 

I 8 : A 
l=t ~ 

I! the common class ificat ion of military se rvitude is 

arb itrary and accordi ng to distance - thus ~# :ifi: n ear at h and, 

:ill: ;I on the near fron tiers, :;1 m on the remote frontiers, 

:§ ;il on the extreme frontiers, and ~ $ at the mines. 

p . 68 lines 22 and 23 : th e <;:haraete rs are in inverse orde r. 

" 7 I lin e I S : the Chin ese phrase sh ould read 1-J.~ ~ ~ ~ 
and be inse rted afte r the word 'fctt.:rs' 1 line I 3· 

88 lin e 22 : for z read ~ 
n go 14: 

" ~ ~ 
" 

9( 9 : Ch'ung read Yiin. 

n 93 24: n ~~ read *~ 



ERRATA AND ADDENDA 677 
~---~---~ 

p . 97 line 8 : for Jffl read ~ 
I02 

" 
I3: ff: iE 

I!6 9: !{ Et 
I28 

" 
27: 'of a junior' read 'by a junio r' . 

I38 
" 

24: 'hurl' read 'killed'. 

I74 I I : Ja read e. 
20I 

" 23: the characters are irre levan t. 

2 IO I2: for ~ read ~ § 

260 
" 

I 3 : * -!}( 
" 

276 
" 

I4: remove the comma after the characte r 11 
290 ".-z r : fo r ~ read Ki 
3I9 7: remove the character 1£ 
322 " 

I9: for l-Ie read H a. 

324 " 
I4: 'case' 'cases' . 

349 22: ~ ~ -
" 43I I6: 'practised by th ieves and robbers ' read 'met 

'with in con nection with theft and robbery ' : after ' life' ( lin e 20) 

add 'as a h arbourer' . 

p . 538 line 7 : for tf~ read m 
548 , IS : add 'M ining law vari es much 11·ith the locality, and in 

'the distri cts proposed to be developed is in a stage of transition ' . 

555 line 9: after ' at la rge' add '·and thi s although - as in the 

'·quotation referred to - a spec ific Governm ent monopoly is in 

'question' : lin e I2 1 after 'advantages ' insert ' Th e t reatmen t of 

' smuggling varies much wi th the locality , and numberless local 

'regulations are drawn up fo r its repress ion ' . 

In addit ion to th e above the re are various obvi ous spell ing and 

typographical erro rs. 



N.B. The gist or essentials of the Chinese 

quotations are given - but not, as a rule, 

translations. 



CH'ENG-WEN REPRINTS 

The following reprints of basic Western and Chinese language 
reference work$ are available at the prices quoted. Please note 
that no. 31 is an original edition. 

US$ 

1. S. Wells Williams, THE MIDDLE KINGDOM, Re- 9.50 
vised ed ., 2 vols. 

~- W. C. Hunter, TEE FAN KWAE AT CANTON 1.50 
BEFORE TREATY DAYS, 1825-1844 

3. W. F. Mayers, THE CHINESE GOVERNMENT, 2.50 
3rd ed. Revised by G. M. H. Playfair 

4. W. C. Hunter, BITS OF OLD CHINA 2.50 

5. H. H. Dubs, HSUNTZE, THE. MOULDER OF 3.00 
ANCIENT CONFUCIANISM 

6. Homer H. Dubs, tran s. , HSUNTZE, WORKS, 3.00 
WITH NOTES 

7. ]. Steele, THE I-Ll, 2 vols . in 1 3.50 

8. ]. 0. P. Bland and E. Backhouse, CHINA UNDER 5.50 
THE EMPRESS DOWAGER 

9. Herbert A. Giles. ed., A CHI NESE BIOGRAPHI- 11.50 
CAL DICTIONARY 

. 10. Herbert A. Giles , ed., A CHINESE-ENG LISH DIC-
TIONARY satin 18.00 

leather 20.00 

11. William F. Mayer s, THE CHI NESE READER'S 5.00 
MANUAL 

12. G. M. H. Play fair , THE CITIES & TOWNS OF 5.00 

CHINA: A GEOGRAPHICAL DICTIO NARY 

13. Artnur W. Hummel, ed., EM INENT CHI NESE OF 8.00 
THE CH'ING PERIOD, 2 vols. in 1 

14. Samuel Coulmg, ed ., ENCYCLOPEDIA SINICA 5.00 



15. Albert Herrmann, HISTORICAL & COMMERCIAL 8.50 

ATLAS OF CHIN A Reprint: original calor re-

production in satin binding. 

16. Sam uel Cou ling, ed ., THE NEW CHIN A REVIEW, 16.00 
"1919- 1922 

17. A. Wylie, NOTES ON CHINESE LITERATURE 5.00 

18. ]. ]. M. de Groat, THE RELIGIOUS SYSTEM OF 20.00 
CHINA, 6 vols. 

19. Herbert A. Gil es, t r., SAN TZU CHING (THREE- 1.75 
CHARACTER CLASSIC) 

20. ]. J. M. de Groat, SECTARIANISM AND RE-· 8.00 
LIGIOfiS PERSECUTION IN CHINA . . Chinese 
s ty le binding 

21. Lionel Gil es, SU N TZU ON THE ART OF WAR 3.50 

22. F. B ir th & W. W. Rockhill, CHAU JU-KUA 2.00 

23. Herbert A. Giles, GEMS OF CHI NESE LITERA- 4.00 
T URE 2nd r evised and enlarged ed. 

24. H. Cordier, BIBLIOTHECA SI NI CA, 5 vols. leather 40.00 

25 . H. Cor dier , HISTOIRE DES RELATio:t·;s DE LA 12.00 
CHINE A VEC LES PUISSANCES OCCIDEN-
T ALIES, 1860-1902, 3 vols . 

26. Henry Yule, CATHAY AND THE WAY THI- 10.00 
THER: BEING A CO LLECTION OF MEDI AEVAL 
NOTICES OF CHINA, ed . and rev. by Henri 
Cordier, 4 vols. in 2 

27. Kenneth Scott Latourette, , A HISTORY OF 6.00 
CHRISTIAN MISSIONS IN CHINA 

28. H. B. Morse, THE TRAD E AND ADMINISTRA- 5.00 
TIO N OF TH E CHINESE EMPIRE, 3rd rev. ed. 

29. H. B. Morse, CHRONICL ES OF THE EAST INDIA 12.00 
COMPANY TR ADI NG TO CHINA, 1635-1834, 
4 vols . 



30. H. B. Morse, THE GUILDS OF CHIN A, WITH 1.50 
AN ACCOUNT OF THE GUILD MERCHANT 
OR CO-HONG OF CANTON, 2nd ed . 

31. Martin A. Nettleship, CHENG YU-LIN: A 4.50 
CREATIVE WOODCARVER, 1st ed. Taipei, 1966 

32. Bernard Karlgren, ANALYTICAL DICTIONARY 5.00 
OF CHINESE AND SINO-JAPANESE 

33, Roswell Sessoms Britton, THE CHINESE PE- 2.00 
' RIODICAL PRESS, 1800-1912 

34. Ku Chieh-kang, AUTOBIOGRAPHY OF A CHI- 2.50 
NESE HISTORIAN, trans. by A. W. Hummel 

35. George T. Staunton, tr., TA TSING LED LEE, 12.00 
BEING THE FUNDAMENTAL LAWS, AND A 
SELECTION FROM THE SUPPLEMENTARY 
STATUTES OF THE PENAL CODE OF CHINA 

36. Sir Everard Duncan 'Home Fraser, INDEX TO 6.00 
THE TSO CHU AN, Compiled by Fraser, revised 
and prepared for the press by James Haldene 
Stewart Lockhart. 

37. EvanMorgan, trans., T AO, THE GREAT LUMI- 3.00 
NANT, ESSAYS FROM HUAI NAN TZU 

38. Terrien De Lacouperie, THE LA NGUAGES OF 3.00 
CHINA BEFORE THE CHINESE 

39. P. Boulais, MANUEL DU CODE CHINOIS 6.00 

40. John Stewart Burgess, THE GUILDS OF PEKING 2.50 

41. Daniel Harrison Kulp, II, COUNTRY LIFE IN 3.00 
SOUTH CHINA: THE SOCIOLOGY OF FAMI-
LISM 

42. Alexander Michie, THE ENGLISHMAN IN CHI NA 7.50 
DURING THE VICTORIAN ERA, AS ILL US-
TRATED IN THE CAREER OF SIR RUTHER-
FORD ALCOCK, n vols. 



43. Wes tal W. Willoughby, FOREIGN RIGHTS AND 7.50 
INTERESTS IN CHINA, 2 vols . 

44. W. F . Mayers, TREATIES BETWEEN THE 3.00 
EMPIRE OF CHINA AND FOREIGN POWERS, 
TO GETHER WITH REGULATIONS FOR THE 
CONDU CT OF FOREIGN TRADE 

45. S tanl ey F . Wright, THE COLLECTION AND 5.00 
DISPOSAL OF THE MARITIME AND NATIVE 
CUST OMS REVENUE SINCE THE REVOLUTION 
OF 1911, WITH AN ACCOUNT OF THE LOAN 
SERVICES ADMINISTERED BY THE INSPEC-
TOR GENERAL OF CUSTOMS, 2nd ed . 

46. Rev. Justu s Doolittle, SOCIAL LIFE OF THE CHI- 7.00 
NESE WITH SOME ACCOUNT OF THEIR RE-
LI GIO US, GOVERNMENTAL, EDUCATIONAL, 
A ND BUSINESS CUSTOMS AND OPINIONS 
WITH SPECIAL BUT NOT EXCLUSIVE RE-
F EREN CE TO FUHCHAU, 2 vols. 

47. C. F. Remer, A STUDY OF CHINESE BOYCOTTS. 2.50 
WITH SPECIAL REFERENCE TO THEIR ECO-
NOMIC EFFECTIVENESS 

48. W. A. P. Martin, A CYCLE OF CATHAY, OR 3.00 
CHINA, SOUTH AND NORTH WITH PERSONAL 
REMINISCENCES, 3rd ed. 

49. Stanley F . Wright, CHINA'S STRUGGLE FOR 6;00 
TARIFF AUTONOMY, 1843-1988 

50. Alexander Wylie, MEMORIALS OF THE PRO- 4.00 
TEST A NT MISSION ARIES TO THE CHINESE: 
GIVING A LIST OF THEIR PUBLICATIONS, 
AN D OBIT UARY NOTICES OF THE DECEASED, 
WITH COPIUS INDEXES 

.51. S. Well s Williams, T HE CHINESE COMMERCIAL 5.00 
GUILD, 5th ed. 

52. Ronald Hall, EMINENT AUTHORITIES ON 2.00 
CHINA 



53'. Basil Lubbock, THE CHINA CLIPPERS 4.00 

54. W. Y. Chyne, ed., HANDBOOK OF CULTURAL 2.50 
INSTITUTIONS IN CHINA 

55. William Campell, FORMOSA UNDER T HE 4.50 
DUTCH 

56. Berthold Laufe.r, SINO·INANICA: CHINESE CON- 3.50 
TRIBUTIONS TO THE HISTORY OF CIVILI~ 
ZATION IN ANCIENT IRAN, WITH SPECIAL 
REFERENCE TO THE HISTORY OF CULTIVA-
TED PLANTS AND PRODUCTS 

57. Paul S. Reinsch, AN AMERICAN DIPLOMAT IN 2.50 
CHINA 

58. Leopold de Saussure , LES ORIGINES DE L'AS- 5:'00 
TRONOMIE CHINOISE 

59. Gustave Schlegel, URANOGRAPHIE CHINOISE, 8.50 
2 vols. 

60. Alexander Wylie, CHINESE RESEARCHES 3.50 

61. Karlgren, Bernhard, GRAMMA TA . SERICA; 4.00 
SCRIPT AND PHONETICS IN CHINESE AND 
SING-JAPANESE 

62. P. L. F. Philastre, LE CODE ANNAMITE, nouve lle 17.00 
traduction Complete comprenant les commenta ries 
officials du code, 2 vols. 

63. Ta Chen, CHINESE MIGRATIONS WITH SPECIAL 3.00 
REFERENCE TO LABOR CONDITIONS 

64. Reichwein, CHINA AND EUROPE, INT ELLE- 2.50 
CTUAL AND ARTISTIC CONT ACTS IN T HE 
EIGHTEENTH CENT U RY, trans. by J. C. Powe ll 

65. Esson M. Gale, trans. , DISCOU RSES ON SALT 5.00 
AND IRON, DEBA T E ON STATE CONT ROL OF 
COMM ERC E AND INDUSTRY IN ANCI ENT 
CHINA· ·· 

66. Li Ung Bing, OUTLINES OF CHINESE HISTOf-{Y 8.00 



67. C. F. Remer, THE FOREIGN TRADE OF CHINA 2.50 

68. Franke, Otto, GESCHICHTE DES CHINESISCHEN . 30.00 
REICHES, EINE DARSTELLUNG SEINER 
ENTSSTEKUNG, SEINES WESENS UND SEINER 
ENTWICKLUNG BIS SUR NEUESTEN ZEIT, · 
3 vols. 

69. Min Ch'ien T.Z. Tyau, THE LEGAL OBLIGATI· 2.50 
ONS ARISING OUT OF TREATY RELATIONS 
BETWEEN CHINA AND OTHER STATES (Sha· 
nghai: 1917) 

70. Henry Dore, RESEARCHES INTO CHINESE SU· 23.00 
PERSTITIONS TRANSLATED FROM THE FRE· 
NCH WITH NOTES, HISTORICAL AND EXPLA· 
NATORY By M. Kennelly (vols. 1-8), D. ]. Gill 
(vols. 9-10) and L. F. McGreal (vols. 13) Repri· 
nt of vols. 1-10. and 13 in 5 vols. 

71. Le P. Mathias Tchang, S. ]., SYNCHRO-NISMES 5.50 
CHINOIS, CHRONOLOGIE COMPLETE ET CON· 
CORDANCE, A VEC L'ERE CHRETIENNE DE 
TOUTES LES DATES CONCERNANT L'HISTO· 
IRE DE L'EXTREME-ORIENT (2357 A V. ]. C . . 
1904 APR. ]. C.) Varietes Sinologiques No. 24. 
(Shanghai: 1905) 

72. V. Nash, TRINDEX, AN INDEX TO THREE 3.00 
DICTIONARJES (Index Press, Yenching Universi· 
ty, Peiping ), leather bound 

73. Mary Roberts Collidge, Chinese Immigration (new 5.00 
York: Henry Holt and Company, 1909) 

74. Charles Denby, China and Her People : Being the 8.00 
Observations, Reminiscences, and Conclusions of 
an Amer ican Diplomat, 2 vols. (Boston : I. C. Page 
& Company, 1906) 

75. John W. Foster, American Diplomacy in the Ori· 5.00 
ent. (Boston and New York: Hougl~ton, Mifflin and 
Company; The Riverside Press, Cambridge, 1903) 



76. F. Hirth, Text Book of Modern Documentary Ch- 1.0.00 
-iriese, for the Special Use of The Chinese Customs 
Service, by F. Hirth. Sec. ed. Rearranged, Enla­
rged. and edited by C. H. Brewitt-Taylor (Shan­
ghai: Published at the Statistical Department of 
the Inspectorate General of Customs; Hong Kong, 
Yokohama, New York, G. E. Stechert & Co., 129. 
West 20th Street, London, P. S. King & Son, 2nd 
4, Great Smith Street, Westminster, S. W. 1909) 

77. Josiah Quincy, The Journals of Major Samuel Sh- 5.00 
aw, the First American Consul at Canton. (Boston: 
Wm. Corsby and H.P. Nichols, 1847) 

78. Tingfang Wu, America Through the Spectacles of 4.00 
An Oriental Diplomat. (New York: Frederick A. 
Stokes Company, 1914) 

79. E. ]. Eitel, Europe in China, The History of 6.00 
Hongkong From the Beginning to the year 1882 

80. Charles Gutzlaff, Journal of Three Voyages Along 5.00 
The Coast of China In Siam, Corea, and The Loo-
choo Islands. 

81. Stanley Lane-poole, Sir Harry Parkes in China 5.00 

82. Liang Chi-Chao, HISTORY OF CHINESE2 POLl- 4 .00 
TICAL THOUGHT DURING THE EARLY TSIN 
PERIOD. Kegart Paul, Trench, Trubner & Co. , 
Ltd. London, 1930. 

83. W. Vissedng L L. D., ON CHINESE CURRENCY 5. 00 
COIN AND PAPER MONEY, with facsimile qf a 
Banknote Leiden, E, J. Brill, 1877 

84 . M·. H. van der Valk Sinica Indonesiana I. IN- 6.00 
TERPRETATIONS Of THE SUPREME COURT 
AT PEKING YEARS 1915 and 1916. Sinological 
Institute, Faculty of Arts University of Ind onesia, 
Batavia, Indonesia 

g5,. Bernhard Karlgren, ON THE TSO CHUAN , Gote- 1.50 
borgs Hogsko1as Arsskrift XXXII 1926 . 3 Pari s 



86. A . M. KOTENEV. SHANGHAI: ITS MIXED 8.00 
CO URT AND COUNCIL, Material Relating to The 
His tory of The Shangha i Municipal cuncil and the 
History, Practice and Statistics of The International 
Mixed Court. North-China Daily News & Herald, 
Ltd. Shanghai 1925. 

R7. C. Imbault- Huart L'ILE FORMOSE, HISTOIRE 8.00 
ET DESCRIPTION, Ernest Leroux, E diteu r , 
Pa ris 1893. 

88. G il e. CHINA AND THE CH INESE 1.00 



HARV ARD-YENCHING INSTITUTE 

SINOLOGICAL INDEX SERIES 

INDICES 

1. 0il;7/!l)3 I~~ Index to Shou Yuan. 

2. areii.BI ~~ Index to Po Hu Tung. 

3. ;#j i! 'ittB I 1~ Index to K'ao Ku Chih Yi. 

4. JliH\;IPJ!& i; w:k'J I ~~ Index to Li Tai T'ung Hsing 
Ming Lu . 

5. 1:fi~~:llifjfi~ 5 1 ~~ Index·to Ts'ui Tung-pi Yi Shu. 

6. f;f.i i',BI ~~ ilft !iilli±&.Ui9E 5 1~5 1 1~ Index to Yi Li and to 
the Titles quoted in the Co7nmentaries. 

7. PilF1I -'"~t!Hi!fl.§&*l&i!o'tEI5 1~{'} Index to Ssu K'u Ch'uan 
Shu Tsung Mu and Wei Shou Shu Mu. 

8. ~J:i"!J:::. t\;*i}Ji; :::. ~;;\~.filX:: fF-:m- 51 1~ Index to the 
Authors in· Ch 'u an Shang Ku San Tai Ch'in Han 
San Kuo Liu Ch'ao Wen. 

**9. :::. +:=.fffii!1f\; f~~c ;J#{l- 51 {~ Index to Thirty-Three 
Collections of Ch'ing Dynasty Biographies. 

J.O. N2J>c::i5.:::. + TIR;J#fl 5 i f~ Combined Indices to Twenty 
Historical Bibliographies . 

11. fvC~rl35 1 f~- Combined I11dices to the Authors and 
Titles of Books and Chapters in Four Collections 
of Buddhistic Literature. 

12. i:!t 'Qj'fr~"§-5 11~ JliH/Ui.±5J:m=511~ Index to Shih Shou 
Hsin Yii and to the Titles Quoted in the Com­
mentary. 

13. ~*i l>ifHfLli*~fi- 51fq, Combined Indices to the Fi ve 
Collections of Miscellaneous Notes of Hung Mai. 

14. ?ii.U\2~~511~ -{?(~ ~ Index to Su Shih Yen Yi. 

Paper· Cloth· 
bound bound 
US$ US$" 

.95 1. .65 

.80 1.50 

.55 1.25 

.65 1.35 

.75 1.45 

1.45 2.15 

4.90 5.50 
2 vol s. 

.80 1.50 

2.50 

11.05 12.25 
4vols. 2 vols. · 

13.15 15.25 
3 vols. 3 vols. 

1.05 1.75 

2.20 2.90 

60 1.30 



15. j;;:ZpJ:li'if.c ~(Hl & 5 1 ii-5 1 1-~ Index to T'ai P'ing Kuang 
Chi. 

16. ~ @:t11.?ffitil: :!k:~Z.~ 51 i~ Index to the Genealogical 
T abl es of the Families of Chief Ministers. 

17. 7)( f:§i ff 51 i~ Index to the Water Classic and 
Co mmenta r y. 

18. mt ii'JHCIJn!f:tJ-511.!'/- Index to the Authors in T'ang 
Shih Chih Shih. 

19. 5l~ii'Jf;'fci::1i_l'i:~:fJ' 511~ Index to the Authors in Sung 
Shih Chih Shih . 

20. ::Tc ~"!fkc1iJJ:?!i:tJ- 51 1~ Index to the Authors in Yuan 
Shih Chih Shih . 

21. ;1f]· t~ '1~r:i.!J:*::f:!ll1~5 1 1~ Index to the Fancy Names of 
the Calligraphers and Painters of the Ch'ing 
Dynas ty. 

22. ylj ~~ iJ 1 1~ Index to th e Rect ification of Errors 
of Li Fou. 

23 . .:;t:Zp iii!J~5 1 1~ Index to T'ai P'ing Yti Lan. 

2.20 

3.45 

5.85 
2 vols. 

.60 

2.20 

.60 

3.10 

.55 

3.80 

2.90 

4.15 

6.55 

1.30 

2.90 

1.30 

3.80 

1.25 -

4.50 

24. ;\ - f- JLfill:BjJ~{~~c~;if-~ 5 1 1~ Combined Indices to 10.00 12.10. 
Eighty-Nine Collections of Ming Dynasty Bio- 3 vols. 3 vols. 

graphies. 

25. ~WFF § 5 1 1~ Combind Indices to the Authors 3.3S 4.05 
and Titles of Books in Two Collections of Taoist 
Literature. 

26. X:::illltt5 1i!f51 1~ Index to the Titles Quoted in the 
Commentary on Wen Hsuan. 

27. :~ t.c slm Index to Li Chi. 

28. i\':!H!H:c$ it"H I1~ An Index to the Poetical History 
of Book Collecting. 

29. ~;f;kfill.~Ji±~ 5 r'IF ~J11~ Combined Indices to the Titles 
Quoted in the Commentaries on Ch'un-ch'iu, Kung­
yang, Ku-liang and Tso-chuan. 

2.70 

6.55 

1.65 

.65 

3.40 

7.25 

2.35 

1.35 



30. Wl\ttci.1~51:f.:511~ Index to the Titles Quoted in the 
Commentaries on Li Chi. 

31. ::Sf~i.i®TG51:f.:~l~ Index to the Titles Quoted in the 
Commentaries on Shih Ching. 

32. -.&Jlr:t:+ufl~it 511~ Combined Indices to the 
Economic Sections of Fifteen Standard Histories. 

33. :=.~;t:B:~B:~~ 511~ Combined Indices to San Kuo 
Chih and the Notes of P'ei Sung-chih. 

>~<*34. 1Z9+tfl)f:K;f~tc~it5 1 1~ Combined Indices to 
·Forty-Seven Collections of Sung Dynasty 
Biographies. 

**35. ilit~:JC1~~c=-+fl~it511~ 
Thirty Collections of 
Biographies. 

Combined 
Liao, Chin 

Indices to 
and Yiian 

36. /1t~B:tll18:~;'f,if511~ Combined Indices to Han Shu 
and the Notes of Yen Shih-ku and Wang Hsien-
ch'ien. 

.65 1.35 

.70 1.40 

4.95 5.65 

5.30 6.00 

2.50 

2.50 

8.05 8.75 . 

37. Jllil ffi_BI1~ llf.tl1i9TLi5 1 i!i5 1 1~ Index to Chou Li and to 2.70 '3.40 
the Titles quoted in the Commentaries. 

38. 1:!Hlh±®TG51:f.:51~ Index t o the Titles Quoted m 
the Commentaries on Erh Ya. 

39. ~11t=-~~m~t1Wlt!Jfi=:'f§-511~ Index to the Authors 
u, Ch'iian. Han San Kuo Chin Nan Pei Ch'ao 
Shih. 

*40: Jl:~cB:i±1.\F~it511~ Combined Indices to Shih Chi 
and the Notes of P'ei Yin. 

41. ii211ti£'1H:l:*=i'\.t-i-it511~ Combined Indices to Hou 
Han-shn and the Notes of Liu Chao and Li Hsien. 

SUPPLEMENTS 

1. F.~Jl::$~Uf1511~ Chinese Chronological Charts with 
Index. 

2. ~Jl:f~~~t.tt:rr\lfBI1~ Chu Shih _Jan Yi. 

.60 1.30 

.60 1.30 

10.00 

8.50 9.20 

5.35 6.05 

.60 1.30 



3. nJJt~~1J1Jl:i'il=~PfBI1~ Ming Tai Ch'ih Chuan Shu 
K'ao. 

4. 5/{~,)Q On Indexing. 
5. i'JiillJ /I;'ii:tk~ The Mi Garden. 
6. B:<!;,:JUJflt=:.+;\fffict-(*jJ~F.ftixmmrBJ1~ A Biblio­

graphy of Orientological Contributions in Thirty­
Eight Japanese Periodicals with Indices. 

7. :N Jf;JLA~"Uc~:fJr:f;J-5 1 1~ Miscellaneous Notes of FeiJg 
Yen. 

8. itlif!E (iiX ~~(9(~fjj!:~fJ 511~ Biographies of Ch'ing Dynasty 
Pain te rs in Three Collections. 

**9. ~u-;d/1~ p(3~-I!U!Il;t A Concordance to Shih Ching. 
10. h1tl{J1 5/1~ rf'f~~*~ ;t A Concordance to Yi Ching. 
11. otf: f::U!fU!lf 5 1 {~ rft~ -!Jl: j~ (l!}if:;t Corn bined Concordances 

to Ch'un- Ch'io, Kung-yang, Ku-liang and Tso­
chl)an. 

12 . .JJ\jf~:U~I//~HHIB/1~ Yuari Yen Chi Abridged. 

1.80 

1.05 
3.70 
4.35 

5.00 
2 vols. 
4.00 

3.40 
30.70 
4vols. 

9.80 

2.50 

4.40 
5.05 

5.60 

4.70 

4.00 
4.10 

33.50 
4~ols. 

11.90 
3 vols. 3 vols. 

13. -13-C; - j-J! . .fillB:;f..:JtiJflj r:jJJI[jj ._~f.ifuXm§p(t§ J1~ A Bib- 4.55 5.25 
liography of Orientological Contributions m One 
Hundred and Seventy-five Japanese Periodicals 
with Indices . 

14. H~f511~ A Concordance to the Poems of Tu Fu. 15.70 17.00 

15. ;t;;~L.-WJk§WJkJlfB / 1~ A Table of Contents of Liu 
Yi Chih Yi Lu with Index. 

16. ,\f,U* 5 11~ ~ft~-t!U~i1Jt A Concordance to the Analects 
of Confucius. 

17. :iit-TiJ/1~ Ptf~·t!U~;t A Concordance to Meng Tzu. 
18. f.\IHB/1~ Pft~;!Jl:t~ ;t Index to Erh Ya. 
19. ifjt .tt(;f~·!ifJl:@± ;'ffi£iii¥!£fkp{J§/1~ Chin Shih T'i Ming_ 

Pei Lu of Ch'ing Dynasty. 
**20. Hf-T511~ A Concordance tc, Cbuang Tzu. 
*21. ~-T5 11~ A Concordance to Mo Tzu. 
22. iiJ-T 5 1{~ A Concordance to Hsun Tzu. 

3 vols. 3 vols. 

5.20 5.90 

3.10 3.80 

5.30 6.00 
2.70 3.40 
5.00 5.70 

10.00 
7.00 

8.95 9.65 

*Reprinted by Harvard University Press, U.S.A. 
**Reprinted by Japan Council for East Asian Studies, Tokyo 
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